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May it please the court:

RESTATEMENT OF THE CASE.

We regret to be obliged to differ with counsel as to

matters of fact, but we regard their statement of the

case as being altogether inadequate to present the ques-

tions involved in this appeal, and we must challenge the

correctness of a number of assertions made by them as

statements of fact. It will not, however, be necessary

to review in detail each of the numerous cases, statutory

provisions, and text excerpts relied upon in appellants'

brief. Many of them are doubtless not subject to crit-

icism, but most of them have little, if any, bearing upon
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the questions before this court, and some of them sup-

port the decree under review.

An outHne of the positions to be taken by appellee will,

we believe, serve to clarify the issues.

Federal Jurisdiction.

The general rule relied upon by appellants that the

trustee of an active trust is an indispensable party plain-

tiff in a suit to foreclose a trust deed, has no application

where the trusteeship is vacant, or where the real con-

troversy in the suit is between the beneficiaries of the

trust and the trustee will not be inequitably affected by

the decree, or where the trustee has a mere naked legal

title, or where the trustee is hostile to the plaintiff. (1)

In the case at bar the Abstract Company had been fore-

closed by the decree in the registration proceeding, to

which it had been a party, and the present litigation

was not to set aside that decree, but to strip the Austins

and Belfords and their successors of the inequitable ad-

vantages they enjoyed from the decree. No relief was

asked against the Abstract Company. (2) The only con-

troversy in the case, insofar as the property acquired by

appellants was concerned, was as to whether or not the

decree of registration had been obtained by fraud. To

that controversy the Abstract Company was an outsider

unless it was connected with the fraud, either by neglect

of duty or overt act, in which event it was merely a

proper party defendant. The trust indenture imposed no

duty on the Abstract Company to bring or defend suits,

or even to reconvey the property on payment of the debt

secured, its only obligation being to sell upon default after

being required so to do by the holder of the note, and
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after first being indemnified against loss. [Tr. pp. 11,

17-18.] Indeed, the trust indenture by its very terms

contemplates that a suit to foreclose may be brought by

the holder of the note, and not the trustee. [Tr. p. 16.]

Having established the fraud, appellee was entitled, as

a matter of course, to have its security sold, either by the

appointment of a new trustee and the exercise of the

power of sale in the trust indenture, or by a court com-

missioner without the intervention of a trustee. The

latter course was followed here. (3) Under California

law a trust deed given as security stands on a different

basis than a trust mortgage in the jurisdictions in which

the cases relied upon by appellants were decided. In

those jurisdictions, as shown by the cases relied on by

appellants, the trustee acquires full legal title. In Holly-

wood Lumber Co. v. Love, 155 Cal. 270, 273, it is

said, referring to a trust deed given as security: "It

is practically and substantially only a mortgage with

power of sale." In Craft Co. v. Brian, 6 Cal. Unrep.

923, 68 Pac. 1020, the Supreme Court of California said:

"The passing of the legal title in such a case is mostly

ideal. It is deemed to have passed only for the purpose

of enabling the trustee to convey a title. In all other

respects the title remains in the trustor." In Sacra-

mento Bank v. Alcorn, 121 Cal. 379, 384, it was said:

"Such a trust has all the characteristics of a power in

trust." In other words, in California a person named

as trustee in a deed of trust given as security, while

having authority to convey legal title upon sale after

default, has no legal title himself in any technical sense.

(Tiffany on Real Property, 2nd Ed., Sees. 310, 317, 333.)

(4) Despite the opinion expressed by one of the ap-
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pellee's witnesses, the Abstract Company was hostile to

the interests of appellee. It appears from the bill that

the Abstract Company was charged with grave frauds

against appellee and admitted their commission by permit-

ting a decree to be taken pro confesso. The very best

that can be said is that the Abstract Company had been

guilty of such gross neglect and supineness that it was

not a fit person to manage the present litigation, and

it was not necessary for appellee to do the vain thing

of requesting the Abstract Company to bring this suit,

especially as the trust deed gave it no power to bring

suit of any sort.

Adequacy of Remedy by Motion in the State Court.

The remedy by motion in the state court "does not ap-

pear to be coextensive with the relief which equity may

give. In any event it is not one which may be availed of

at law in the federal courts, and the test of equity juris-

diction of a federal court is the inadequacy of the remedy

on the law side of that court, and not the inadequacy of

the remedies afforded by the state courts." (Risty v.

Railway Co., 270 U. S. 378, 388.) Furthermore, the

remedy by motion was not available to appellee because

appellee was not a party to the registration proceeding.

Conclusiveness of Torrens Title and Bona Fides of

Appellants.

The Torrens law does not make the Torrens certificate

a conclusive muniment of title, but on the contrary makes

the proceedings for initial registration upon which the cer-

tificate is based and to which the certificate in terms re-

fers subject to appeal within sixty days after the entry of

decree; gives a non-resident party who has been served
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by publication in the initial proceeding the absolute right

to have the decree of registration set aside within one

year on motion, without any other showing than an

affidavit of merits; and provides that the decree shall not

be conclusive in cases of fraud to which the claimant or

"the person through whom he claims without valuable

consideration paid in good faith" is a party. (Sec. 14.)

The provisions of the law relative to the rights of bona

fide purchasers are confused and self-contradictory. The

Supreme Court of California in Follette v. Pacific Light

& Power Company, 189 Cal. 193, has held that the pro-

visions which undertake to prefer a purchaser with

knowledge or a purchaser put on inquiry, to the true

owner, must be disregarded. We shall undertake to show

that the record before this court shows the decree of

registration is not binding on appellee because ap-

pellee was knowingly and intentionally omitted as a

party defendant to the registration proceeding; that the

decree was obtained on fraudulent affidavits of service

falsely stating service on the original holder of the Austin

note; and that appellants had actual knowledge of the

outstanding interest of appellee but nevertheless ac-

quired their title under the mistaken belief that a Torrens

title was good against all comers, or if appellants did not

have such actual knowledge, they closed their eyes and

ears to sources of information and were guilty of the

grossest negligence in not acquiring it. Also, that ap-

pellants' immediate grantor, Thomason, was a party to

the original frauds.

One-Year Statute of Limitations.

Appellants did not move to dismiss the cause either on

the ground of limitations or otherwise, and they pleaded
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to the merits without specially pleading limitations. Ap-

pellants asked leave of court to amend their answer by

specially pleading the one-year statute, and the court made

its order denying their motion. They have not assigned

this order as error. Moreover, the one-year statute of

limitations is available only to bona fide purchasers for

value; and if it had been available to appellants it was

waived by their conduct in the case, including the filing

of their original answer, which was done without obtain-

ing an order of intervention. Also, the state statute of

limitations, as such, is not recognized by the federal court

sitting in equity.

Whether Appellee Bound by Service on Abstract

Company.

The beneficiary of a trust deed is a necessary party to

a Torrens proceeding, and is not bound by the decree

therein unless he was a party to the proceeding. In

general, the rights of a beneficiary of a trust cannot be

extinguished unless he is made a party to the suit or was

represented therein by the trustee. The trustee is only

authorized to represent a beneficiary when he is expressly

empowered so to do by the trust indenture, or where he

is impliedly authorized so to do by reason of the fact

that the beneficiaries are numerous. In the case at bar

the Abstract Company was neither expressly or impliedly

authorized to represent appellee in the registration pro-

ceedings.

Coming now to a fuller statement of the case.
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Appellants' Misapprehension That Most of Record Is

Irrelevant.

Appellants say:

"The record is a voluminous one, embracing 833 pages

of transcript, but the greater portion thereof relates to

matters not involved, or only indirectly involved, in the

appeal." (Br. p. 4.)

It is true that there were some twenty defendants in the

court below who are not parties to this appeal, but none

of them appeared at or participated in the final hearing.

As already indicated, there was also involved in the liti-

gation not only the parcel of land and water stock re-

lating thereto claimed by appellants (hereinafter some-

times referred to as "appellant" or "Gill"), but also the

rest of appellee's security, namely, two other parcels

of land and the water stock relating thereto, as well as

the property into which the entire security had been

converted and reconverted.

Prior to final hearing all of the defendants, other

than appellants, except the Belfords and Austins, the

original wrongdoers, had been eliminated from the con-

troversy either by decrees pro confesso, disclaimers of

interest, failure of the marshal to obtain service in case

of Mrs. Davis, or stipulations for judgment. Evidence

necessarily of a lengthy and circumstantial character was

taken at the hearing, both as to the original frauds and

Gill's knowledge or reasonable means of knowledge there-

of. This was necessary because Gill by his answer put

the allegations of the original fraud in issue, as well as

affirmatively pleading that he was a bona fide purchaser

for value without notice. Counsel apparently consider
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the evidence as to the original frauds irrelevant here,

and they have also ignored almost, if not quite all, of

the evidence bearing on Gill's notice of the frauds. The

latter class of evidence is obviously of controlling im-

portance, while the former class of evidence must be ex-

amined because of appellants' contentions that, contrary

to the determination of the trial judge who heard the

testimony and observed the demeanor of the witness on

the stand, this court should accept the testimony of Meryl

Thomason Davis, the wife and stenographer of Davis,

that her affidavit of mailing in the Torrens proceeding

was true, and should also hold that Jasper Thomason,

her father and Gill's immediate grantor, was not con-

nected with, and had no knowledge of, the original frauds.

Assertions of Appellants Made as Statements of Fact

That Will Be Controverted.

These assertions are in part as follows

:

( 1 ) The assertion that the testimony of Miss Stringer,,

the managing agent of the Delta Company in Utah, and

the testimony of Lavayea, the manager and secretary of

the Abstract Company at El Centro, is conflicting as to

whether service had been in the registration proceeding.

(App. Br. p. 9.) (2) The assertion that the appellee

here was not made a party to the action to quiet title

filed by the Austins and Belfords, the original wrong-

doers. (App. Br. p. 10.) (3) The assertion that no

record evidence of the assignment of the trust deed to

appellee was available at the time Gill made his pur-

chase. (App. Br. p. 10.) (4) The assertion that ap-

pellee, through its attorneys, knew of the pendency

of the registration proceeding prior to judgment therein.
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(App. Br. p. 11.) (5) The assertion that long prior

to the trial appellee, through its counsel, knew that

the charges of fraud against the Abstract Company were

untrue. (App. Br. p. 22.) (6) The assertion that ap-

pellants moved to dismiss the bill in the present case on

the ground of the statute of limitations. (App. Br. p.

59.) (7) The assertion that Thomason had no knowledge

of the original frauds. (App. Br. p. 86.) (8) The

assertion that the testimony of Meryl Thomason Davis as

to the truthfulness of her affidavit of mailing in the regis-

tration proceeding had not been shaken. (App. Br. p.

91.) (9) The assertion that none of Gill's testimony

favorable to himself had been contradicted or shaken in

the least. (App. Br. p. 101.) (10) The assertion that

the evidence shows without conflict that the appellants

paid full value for the property acquired by them. (App.

Br. p. 18.)

The erroneous character of the assertions relative to

the connection of Thomason with the original frauds and

his knowledge thereof, the absolute unreliability of his

daughter, Mrs. Davis, as a witness, and the facts and

circumstances showing that Gill had notice of the frauds,

can best be shown in connection with a fuller statement

of the pleadings and the evidence than is made in ap-

pellants' brief.

The incorrectness of the other assertions referred to

may be pointed out categorically. There was no incon-

sistency between the testimony of Miss Stringer and

Mr. Lavayea. The former testified that copies of papers

in the quiet title suit were left with her at the office

of the Delta Company in Utah, and that no papers in

the registration proceeding were so left. [Tr. p. 429.]
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Lavayea testified that he personally did not know whether

service on the Abstract Company at El Centro was in

the quiet title case or in the registration proceeding. [Tr.

p. 319.] It is not true that appellee was not made a

party defendant to the quiet title suit which was filed on

the same day as the registration proceeding. The con-

trary is true. [Tr. pp. 62-65, 176.] This conclusively

proves that plaintiff's interest was known to the Aus-

tins, Belfords and Davis when the registration proceed-

ing was commenced and that appellee was intentionally

omitted as a defendant in that proceeding. The assertion

that there was no record evidence of the assignment of

the trust deed available to Gill at the time he made his

purchase must be taken with qualifications. Gill did

not make his purchase until on or about February 13,

1918. Written notice of the endorsement of the note to

appellee (which, of course, carried the security) had

been on file with the Abstract Company at El Centro since

November 30, 1917 [Tr. pp. 202-203], and the suit to

quiet title, in which appellee was named as a party,

had been on file with the county clerk of Imperial county

since October 2, 1917. [Tr. p. 204.] It is not true that

appellee or its attorneys knew of the pendency of the

registration proceeding prior to judgment therein. Mr.

Story testified without qualification that neither himself

nor his clients had any such notice. The correspondence

referred to by appellants is not inconsistent with this tes-

timony. Mr. Story's letter from Salt Lake to Mr. Noland

at El Centro was general in its terms and obviously re-

ferred to the quiet title suit. Mr. Noland's letters in

response show that Mr. Noland so understood Mr. Story's

letter and that he knew nothing whatever about the regis-
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tration proceeding until he accidentally, after judgment,

learned of the proceeding. His previous search did not

disclose the pendency of the proceeding because it was

kept by the clerk in a separate register of actions. It is

not true that appellants moved to dismiss the present cause

prior to answer, or at all. The motion to dismiss was

made by other defendants, and while same was pending

appellants answered. [Tr. pp. 171-173.] It is not true

that the record shows without conflict in the evidence

that appellants paid full value for the property acquired

by them. The fact is that the evidence was in conflict on

the point, and there was substantial evidence to the fact

that appellants did not pay full value. [Tr. pp. 295, 296,

297-9, 486.]

Statement of the Pleadings and Incidental Matters.

This suit was brought by the Frances Investment

Company (a corporation under the laws of Nevada, and

a citizen and resident of that state) to enforce the col-

lection of a promissory note made by Friend J. Austin

and Lettie M. Austin, his wife, who, with numerous other

persons, are named as defendants in plaintiff's bill of

complaint, supplemental bill of complaint, and amended

supplemental bill of complaint. The note was for the

principal sum of $55,000.00, together with interest, costs

and expenses of collection, including attorney fees; was

dated Milford, Utah, January 1, 1916, and payable to

the order of the Delta Land & Water Company (a cor-

poration under the laws of Utah, and a citizen and resi-

dent of that state), to whom it was delivered in the state

of Utah, on or about the date it bears. Upon the de-

livery of the note, security was given by the makers to
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the payee, consisting of the following: (1) A trust

deed on a half section of land owned by Friend J. Austin,

and located west of and adjoining the townsite of Cali-

patria, in Imperial county, California (the People's Ab-

stract and Title Company of El Centro, California, being-

named as trustee) ; and the assignment and pledge of

300 shares of water stock, representing the water used

on said half section. (2) The transfer, pledge and de-

livery of a promissory note and mortgage theretofore

given to Austin by one Carrick, the mortgage being on

land in Imperial county, California, together with the

transfer, pledge and delivery of water stock representing

water used on said land. (3) The transfer, pledge and

delivery of a promissory note and mortgage theretofore

given to Austin by one Annie Marie Belford, the mort-

gage being on land in Imperial county, California, to-

gether with the transfer, pledge and delivery of water

stock representing water used on said land. (4) A mort-

gage on land in the state of Utah purchased by Austin

from said Delta Company, the purchase price of which

comprised the consideration for said note of $55,000.00,

except the sum of $9,000.00, which had been advanced in

money by said company to Austin.

Referring to the Austin land upon which the trust

deed was given, a certificate for 150 shares of the water

stock standing in the name of Austin was delivered to

said Delta Company. One quarter section embraced with-

in the Austin half section was subject to a mortgage for

$6,000.00 in favor of the Pacific Mutual Life Insurance

Company of this city, and 150 shares of said water stock

was pledged to and in the possession of said Pacific
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Mutual Life Insurance Company, but the equity of Aus-

tin therein was assigned to the Delta Company.

On January 2, 1917, the Delta Company, for a valuable

consideration, endorsed and delivered Austin's note to

the N. & E. J. Allen Company (a corporation under the

laws of Delaware, and a citizen and resident of that

state), and assigned the security given by Austin to

the latter corporation; and thereafter, on March 5, 1917,

the Allen Company endorsed and delivered said note to

plaintiff, and assigned said security to plaintiff. About

the same time the mortgages and water stock theretofore

delivered to the Delta Company were delivered to plaintiff.

On October 2, 1917, Austin and his wife, Belford and

his wife, and Carrick joined together and brought a

proceeding in the Superior Court of California for Im-

perial county, under the state ''Land Title Law," popu-

larly known as the "Torrens Law" (Statutes 1915, p.

1932; Deering's General Law, 1915, Act 1049), seeking

the registration of title to the three parcels of land

covered respectively by the trust ded and the two mort-

gages above referred to, free and clear of the liens of

said trust deed and mortgages. The petition for regis-

tration alleged that Austin had been induced to make his

purchase of land in Utah from the Delta Company by

reason of false representations as to the quality of said

land and the available water supply; that said note and

security were given in payment of the purchase price of

said Utah land; and that on the date of filing the petition

Austin had rescinded the contract for the purchase of the

land.

The Delta Land & Water Company was named as a

defendant in the petition for registration, along with a
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number of formal defendants, and it was alleged that no

person had any estate, claim or interest in the three par-

cels of land sought to be registered, or any of them,

"other than as stated" in said petition.

Although the transfer to plaintiff of the Austin note,

and the security therefor, was known to Messrs. Austin,

Belford and Carrick, respectively, and to Mrs. Belford,

the plaintiff company was not designated as a party in

the registration proceeding, nor was any reference made

to it, or its interest, nor was it served with process in

said proceeding.

On the day of the filing of the petition for registration,

process, consisting of a "notice of application," was is-

sued by the Superior Court, and on the following day

an order for its publication was made. The notice was

directed to the formal defendants named in the petition

for registration and the Delta Land & Water Company,

"and all other persons, known and unknown, whom it

may concern or who may claim any right, title, estate

or lien in the real property described in the petition."

[Tr. p. 60.] Thereafter affidavits were filed in said

proceeding as follows: (1) Affidavit of the printer of

the Imperial Valley News showing publication in accord-

ance with the order of court. (2) Affidavit of H. F.

Davis, the attorney for the petitioner in the proceeding,

showing service on the People's Abstract & Title Com-

pany, the trustee under the deed of trust. (3) Affidavit

of M. T. Davis (otherwise knows as Meryl Thomason

Davis), the wife of said H. F. Davis, showing the mail-

ing of the petition for registration and notice of appli-

cation to the Delta Land & Water Company at x\Iil-

ford, Utah. (4) Affidavit of one H. Fred Scott show-
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ing personal service of the petition for registration and

notice of application at Milford, Utah, on the secretary

of the Delta Land & Water Company.

Thereafter, and on December 4, 1917, the default of

the Delta Land & Water Company was entered, and

on December 10, 1917, the default of the People's Ab-

stract & Title Company was also entered. On December

13, 1917, a decree of registration was entered. The

decree recited that the matter came on for hearing on

December 7, 1917, and was continued to December 13,

1917. The decree adjudged that since the filing of the

petition for registration, the Carrick and Belford lands

had been conveyed to Austin, and ordered the registra-

tion of all three parcels in Austin in fee, free and clear

of all liens or interests other than those expressly men-

tioned. The liens of the Austin trust deed and Carrick

and Belford mortgages were not mentioned in the de-

cree. On the day of the entry of the decree, title to

the three parcels of land was registered in Austin in

the office of the registrar of titles of Imperial county,

California, in accordance with the decree, and without

notation of the liens of the trust deed and two mortgages.

Neither the petition for registration nor the decree of

registration undertook to cancel or impair the validity

of the Austin note, and neither the petition nor the

decree contained any reference to the water stock above

referred to, or any of it.

Up to about December 22, 1917, plaintiff was in en-

tire ignorance of the registration proceedings and every-

thing connected therewith. On that day it learned there

had been a registration proceeding, but not the details

thereof. Shortly after January 1, 1918, plaintiff sent
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its counsel from Salt Lake City, Utah, where it had its

principal office, to California, to investigate the registra-

tion proceeding. [Tr. p. 777 .'\ On February 15, 1918,

interest on the Austin note being in default, plaintiff

declared the note due in accordance with its terms, and

filed its bill of complaint in the United States District

Court, naming as defendants the Austins, Carrick and

Belfords, and the People's Abstract & Title Company.

The bill prayed foreclosure of the security given on the

Austin note and a deficiency judgment in the event a

deficiency should remain after the sale of said security,

alleging that the Austin note was due and unpaid, that

the decree of registration was not binding on plaintiff,

and it had been obtained by fraud, and plaintiff had meri-

torious defenses to it.

The fraud charged against the petitioners in the regis-

tration proceeding was alleged to have consisted of the

following : ( 1 ) Intentionally omitting plaintiff as a party

to the registration proceeding. (2) Filing a false affi-

davit (made by Mrs. Davis) of mailing of the petition

for registration and notice of application to the Delta

Land & Water Company, and a false affidavit of per-

sonal service thereof in the state of Utah, when in truth

and fact, no such mailing or service had been had, and

the Delta Land & Water Company was in ignorance

of said proceedings throughout their pendency. (3)

Filing on the same day that the petition for registration

was filed, and in the same court, an action to quiet title

to said three parcels of land, in which action both the

Delta Land & Water Company and plaintiff were named

as parties defendant; and praying in said suit for regis-

tration under the Torrens law, and mailing and personally
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serving in Utah summons and complaint in said action

without procuring an order for substituted service therein

(the failure to procure said order rendering said mailing

and service nugatory). (4) Collusion in the registration

proceeding between the People's Abstract & Title Com-

pany and petitioners for registration to enable petitioners

to obtain the decree of registration without notice to

plaintiff. (5) Obtaining the decree of registration with-

out notice to plaintiff.

The Austins and Belfords and Carrick joined in one

answer to plaintiff's bill of complaint filed April 1, 1918,

in which they denied knowledge of plaintiff's interest at

the time of filing the registration proceeding; denied

that the affidavits of mailing and personal service in

Utah were false, and alleged the Delta Company had

been served as set forth in said affidavits; admitted

filing of the action to quiet title, but denied fraudulent

purpose thereof, as alleged in the bill; alleged that Fran-

ces Investment Company was the alter ego of the Delta

Company; alleged the transfer for value of the Belford

and Carrick land (hereinafter referred to as parcels 1

and 2, respectively) by mesne conveyances to one Aron

and the transfer by mesne conveyances of the Austin

land (hereinafter referred to as parcel 3) to T. E.

Gill and Myla R. Gill, his wife, all on or about Feb-

ruary 13, 1918. The answer also undertook to adopt

by reference the allegations of fraud alleged against the

Delta Company in the petition for registration, and ex-

pressly admitted service of process on the People's Ab-

stract & Title Company, but denied collusion between

said company and the petitioners for registration; al-

leged that said company notified the Delta Land &
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Water Company of the pendency of the registration pro-

ceeding, and did not, itself, make a defense therein be-

cause it knew there was no defense thereto.

As already stated, the People's Abstract & Title Com-

pany did not appear in this suit, and its default was

entered.

On April 15, 1918, Thomas Edwin Gill and Myla R.

Gill, without procuring an order for intervention, served

on plaintiff an answer in which they reiterated the denials

and allegations in the answer of said Austins and Beifords

and Carrick, and undertook to allege that they were

bona fide purchasers of said parcel 3 for value without

notice of plaintiff's rights. About December 3, 1919,

plaintiff discovered that said Gills were not properly in

court, and on said date moved the court to strike from

the files the paper designated as their separate answer,

and said order was made. Thereafter, on Decmber 15.

1919, the plaintiff was given thirty days in which to file

a supplemental bill of complaint, and on January 12,

1920, an order was made extending said time. On Jan-

uary 22, 1920, plaintiff filed its supplemental bill of

complaint.

By its supplemental bill of complaint, plaintiff brought

into the case as defendants, not only said T. E, Gill

and Myla R. Gill and the beforementioned Aron, alleged

in the answer of Austins, Beifords and Carrick to bt

the transferees of the three parcels of land in question,

but also one Marlay (who was served as a fictitious

defendant and later admitted by his answer to the

amended supplemental bill of complaint that he was Aron's

principal), and numerous other persons who, exce[)t as

presently stated, were charged either as co-conspirators
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with the Austins, Belfords and Carrick, and intermedi-

aries and go-betweens in the transfers to the Gills and

Marlay, or as the fraudulent grantees of property real-

ized by the several conspirators by the transfer of the

three parcels of land above referred to, and the conver-

sions and reconversions thereof. One Wolfe was also

made a defendant and was alleged to be the grantee with

notice of mortgage of $8500.00 on parcel 1.

Among the defendants charged as co-conspirators and

intermediaries and go-betweens were H. F, Davis, the at-

torney who conducted the registration proceeding; Meryl

Thomason Davis, his wife, who prepared the papers in

said proceeding, and made the affidavit of mailing therein:

Jasper Thomason, the father of said Meryl Thomason

Davis, who became the grantee of all three parcels a few

days after the decree in registration, one J. W. Austin and

one Jesse Boyd Pilcher, the dummies of said H. F. Davis

and Jasper Thomason, who acted as accommodation

grantees and mortgagees for said Davis and Thomason.

On February 20, 1920, the defendants T. E. Gill and

Myla R. Gill joined in an answer to the supplemental

bill and filed the same. The other defendants, excepting

Jasper Thomason and Meryl Thomason Davis, filed mo-

tions to dismiss, in which, among other things, they at-

tacked the jurisdiction of the court on the ground that

diversity of citizenship was not shown by the record.

Jasper Thomason did not appear in said cause, and judg-

ment was taken against him pro confesso. The marshal's

return showed that Meryl Thomason Davis was not served

with a subpoena ad respondendum.

On April 5, 1920, plaintiff filed its amended supple-

mental bill, in which it corrected some inadvertences in
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its supplemental bill and also supplied formal and tech-

nical allegations omitted in the supplemental bill. It was

thereafter ordered by consent that the answer of the

Gills and the motions to dismiss of the other defendants

should be taken to apply to the amended supplemental

bill. The motions to dismiss were argued on November

15, 1920, at which time counsel for the Gills were per-

mitted to present arguments in support of said motions.

vSaid motions were denied by the court in a memorandum

opinion dated December 8, 1920, in which it was held

that the People's Abstract and Title Company was merely

a nominal party, and so did not affect the court's juris-

diction. [Tr. p. 224.] Thereafter, the defendants, whose

motions had been thus denied, filed their various an-

swers. Many of the allegations in the supplemental bill

and the amended supplemental bill relate to transfers of

real property that appear of record. These transactions

are shown in the diagram received in evidence as Ex-

hibit 1-a, a photostatic copy of which is annexed hereto

as Appendix I. The allegations referred to were admitted

by the several answers, but each of the answering defend-

ants denied any fraud on his own part. The answer of

the defendants Gill denied the frauds charged in connec-

tion with the registration proceeding, denied that the

various transfers of plaintiff's security and the conver-

sions and reconversions thereof "were made with any

knowledge of any rights of the plaintiff under the alleged

deed of trust and mortgage" [Tr. p. 178] ; and alleged:

"On information and belief these defendants allege that

their said grantor [Thomason] obtained title to all of said

premises by purchase in good faith for a valuable consid-

eration and without any knowledge or notice on his pan;
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of any claim of right, title or interest to said premises, or

any part thereof, on the part of plaintiff herein, or its

predecessors in interest, and without any knowledge or

notice on the part of these defendants' grantor of any of

the matters alleged in plaintiff's bill of complaint, or of

any other matters which would put them upon inquiry."

[Tr. p. 182.]

The Gills were the only defendants in court or repre-

sented by counsel at the final hearing, except that de-

fendants J. W. Austin, Wade N. Boyer and Meryl T.

Davis were in attendance as witnesses under subpoena.

Defendant H. F. Davis had fled to Mexico, and was

in that country beyond the reach of process. [Tr. p. 491.]

Defendant Jasper Thomason had successfully evaded

process and was in hiding in the mountains in Kern

county. [Tr. p. 491.] The defendant Banta was dead

and his estate had disclaimed any interest in the trans-

actions to which he had been a party. [Tr. p. 232.] Dis-

claimers were also filed by defendants H. F. Davis, Wade

N. Boyer, Leah A. Boyer, John W. Austin and Jesse

Boyd Pilcher. [Tr. p. 232.]

The allegations in the bill to the effect that plaintiff'

had meritorious defenses to the petition in the regis-

tration proceeding were not traversable. (15 R. C. L.,

Sec. 190, p. 736.)

Although the several answers attempted by reference

to adopt the allegations in the registration petition as to

the alleged fraud of the Delta Land & Water Com-

pany, such pleadings did not tender an issue, and, in-

deed, no evidence was introduced on the subject. No seri-

ous effort was made by the defendants to show the

Frances Investment Company was merely an alter ego of
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the Delta Land & Water Company, and the evidence was

clearly to the effect that the corporations were distinct, and

that the Allen Company had paid value for the Austin

paper long before Austin questioned the transaction with

the Delta Company, and indeed, Austin continued to pay

interest to the Frances Investment Company after trans-

fer to it. [Tr. pp. 658, 659.]

The Evidence in the Case.

We shall summarize the evidence, insofar as it is ma-

terial on this appeal, under the following headings:

A. Frances Investment Company was intentionally

omitted as a party to the registration proceeding, although

its interest in the real estate and its postoffice address

were known to petitioners for registration.

B. The affidavits of service in the registration pro-

ceeding were false and fraudulent, and Thomason, Gill's

immediate grantor, participated in the fraud.

C. Gill was not a bona fide purchaser for value.

Frances Investment Company Was Intentionally Omitted

as a Party to the Registration Proceeding, Although

Its Interest in the Real Estate and Its Postoffice

Address Were Known to Petitioners for Registration.

The evidence showed that at the time the petition for

registration was filed, viz., October 2, 1917, Messrs.

Austin and Carrick and Mrs. Belford, and each and all of

them, knew that the Austin note, the Austin trust deed

and the Austin water stock, the Carrick note, the Car-

rick mortgage and the Carrick water stock, and the

Belford note, the Belford mortgage and the Belford

water stock had been assigned and transferred to the
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plaintiff, and they, and each of them, knew the postoffice

address of plaintiff.

On the selfsame day that the petition for registration

was filed by the Austins, Belfords and Carrick in the

Superior Court for Imperial county, by their attorney,

H. F. Davis, by the same attorney they filed an action

to quiet title to parcels 1, 2 and 3, in the same court,

in which they made the same charges of alleged fraud

against the Delta Land & Water Company, and in which

they named the Delta Land & Water Company as a de-

fendant, and also named the Frances Investment Com-

pany as a defendant, and they caused a copy of the

summons and complaint in said action to be mailed to

the Delta Company and to be delivered to it in Utah by

messenger. [Tr. p. 774.]

The correspondence between the Delta Land & Water

Company and the Frances Investment Company on the

one side, and Austins, Belfords and Carrick on the

other, shows that on May 14, 1917, four and one-half

months prior to the filing of the registration proceeding,

the Delta Land & Water Company advised Austin of

the transfer of the note and security to the Frances

Investment Company, and on July 7, 1917, three months

prior to the registration proceeding, Austin wrote the

Frances Investment Company asking for indulgence;

that on May 15, 1917, the Frances Investment Com-

pany notified Mrs. Belford of the transfer to it of the

Belford note and security, and on June 16, 1917, Belford

remitted interest on the Belford note to the Frances

Investment Company, and on June 25, 1917, the Frances

Investment Company sent its receipt for said remit-

tance to Belford; that on May 14, 1917, the Frances
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Investment Company advised Carrick of the transfer to

it of the Carrick note and security. [Exhibits 4-F,

4-G, 4-M, 4-M 2, 4-N and 4-0.]

The Affidavits of Service in the Registration Proceeding

Were False and Fraudulent, and Thomason, Gill's

Immediate Grantor, Participated in the Fraud.

Appellants do not seriously contend that appellee

was not fraudulently omitted as a party defendant to the

registration proceeding, or that the affidavit of one H.

Fred Scott in the registration proceeding of personal

service in Utah was not false. Appellee made excep-

tional efforts to locate Scott so that his testimony could

be taken at the trial, but was unable to do so. [Tr. p.

489.] Scott was not produced as a witness by appellants.

Appellants claim that the affidavit of mailing made by

Meryl T. Davis in the registration proceeding was true,

and that Mrs. Davis' testimony to that effect 'Vas not

shaken." (Br. p. 91.) Appellants also claim that they

"have searched the record in vain for any evidence to

support the findings of the court that Davis, Thomason

and Mrs. Davis committed all and singular the frauds

against them." (Br. p. 86.)

Mima Stringer, who was not in the employ of either

appellee or the Delta Company at the time of the

hearing [Tr. p. 429], but who was secretary of the Delta

Company and in charge of its office at Milford, Utah,

during the months of October and November, 1917, and

at all times during the pendency of the registration pro-

ceeding, testified that the company had never received

any papers in the registration proceeding by mail, and

that no papers in the proceeding were ever personally
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served on, or delivered to, the company in Utah; that the

only papers received by the company in any litigation

touching the Austin transactions were two copies of

summons and complaint in the suit to quiet title, one re-

ceived by mail on or about November 3, 1917, and the

other personally served at Milford, Utah, by a person

to her unknown, on or about October 1, 1917. [Tr.

p. 430.]

This testimony is, of course, in direct conflict with

Mrs. Davis' testimony, and with the statement of her

affidavit "that affiant did, on November 1, 1917, de-

posit in the postoffice at El Centro, California, postage

prepaid, in a sealed envelope, addressed to the Delta

Land & Water Company, Milford, Utah, a copy of the

within petition and notice (referring to petition and notice

in the registration proceeding)." [Tr. p. 68.]

The credibility of Mrs. Davis as a witness was a ques-

tion for the trial judge, who had the opportunity of ob-

serving her demeanor on the stand, and the trial judge

was amply justified in disbelieving her, not only because

she was the wife of Davis, and the daughter of Thom-

ason, but for many other reasons. Any page of Mrs.

Davis' testimony selected at random will show her lack

of candor. Although much of the property into which

appellee's security was converted passed through Mrs.

Davis, and some of it stood in her name at the time of

the trial [see diagram. Appendix to Brief; Tr. pp. 796-

800], she disclaimed knowledge of any of the transactions

in which she figured. [Tr. pp. 492-493.] Upon being

interrogated as to facts and circumstances which an

honest witness would have remembered, Mrs. Davis fre-

quently took refuge in the statement that she did not
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remember. Indeed, the only material matter she admitted

remembering was the alleged truthfulness in the state-

ments of her affidavit of mailing. [Tr. p. 497.] Fur-

thermore, Mrs. Davis was not only the wife of H. F.

Davis, the attorney who engineered the fraudulent reg-

istration proceeding, but she was also his stenographer

and typed the papers, not only in the registration pro-

ceeding, but in the quiet title suit used as a blind. [Tr.

p. 494.]

The finding of Thomason's participation in the frauds

is also fully supported by the evidence.

On the day following the decree of registration, all

three parcels of land constituting appellee's security

were conveyed to Thomasqn [see diagram, Appendix I],

but the water stock was not transferred to Thomason,

certificates evidencing the same being in appellee's

possession. The trust deed showed that half of the

water stock used on parcel 3, afterwards sold to Gill,

had been delivered to the Delta Company concurrently

with the execution of the trust deed, and the other half

was in the possession of the Pacific Mutual Life Insur-

ance Company. The decree of registration did not pur-

port to affect the validity of the Austin note or the se-

curity of the water stock. Thomason, nevertheless, un-

dertook to sell both the land and water stock to Gill,

representing to Gill that the water stock had been lost.

[Tr. p. 360.] Thomason also contracted with Gill to

bring a proceeding for the issuance of a new certificate

on the ground that the old certificate had been lost. [Tr.

p. 362.]

The diagram attached hereto shows twenty-seven con-

veyances of record of the three parcels of land registered,
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and the fruits and avails thereof, within the two years

following the decree of registration and the conveyance of

the three parcels to Thomason. All of these twenty-seven

conveyances, except two or three had been made after the

filing of the. original bill. It appears that as a result of

these conveyances Thomason took title to property in Ari-

zona and Imperial county and acquired a mortgage on one

of the parcels originally conveyed to him; that as late as

May 15, 1919, this mortgage and the Arizona prop-

erty were transferred of record to a third person for

exchange of ranch property in Imperial county, Cali-

fornia, title to which was taken of record in the name

of Meryl T. Davis; that on May 7, 1918, another of

the original parcels registered was exchanged by mesne

conveyances for property in Orange county, California,

title to which was transferred of record to Meryl T.

Davis; that on December 11, 1919, both the Imperial

county property and the Orange county property were

transferred of record by Meryl T. Davis, the Orange

county property to Messrs. Wilson and Edgar, and the

Imperial county property to Wade N. Boyer.

As to the two pieces of property thus transferred by

Meryl T. Davis, it is alleged in the amended and supple-

mental bill ''that in consideration of the transfers to

them as aforesaid, said Francis R. Wilson, A. N. Wilson,

Bertha Edgar and W. C. Edgar paid to defendant H. F.

Davis and Meryl T. Davis the sum of seven thousand

five hundred dollars ($7,500.00) in cash, which the said

defendants converted to their own uses and purposes and

have not paid the same, or any part thereof, to plaintiff;

that plaintiff is informed and believes, and therefore al-

leges, that the transfer to said defendants Wade N.
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Boyer and Leah A. Boyer, as aforesaid, was without

consideration and for the purpose of defrauding plain-

tiff and the other creditors of said defendants H. F. Davis,

and Meryl T. Davis." [Tr. pp. 217-218.] These allega-

tions are not denied.

Mrs. Davis could give no information as to any of

these transactions while she was on the witness stand,

although she admitted being a member of her father's

household at the time. [Tr. pp. 491. 492, 493.]

Two days preceding the transaction with Gill, Thoma-

son made a mortgage on parcel 1 to a dummy named

J. W. Austin, and on the day following the transaction

with Gill, Thomason transferred title to parcels 1 and 2

to another dummy named Pilcher, who was a laborer

without financial responsibility, used by J. W. Austin

for dummy purposes. On the very next day Thomason

transferred the Phoenix property acquired from Gill to

the dummy J. W. Austin. Subsequently the dummy

mortgage on parcel 1 and the Phoenix property were

transferred by J. W. Austin to one Wolfe in exchange

for his ranch, the title to which was conveyed to Mrs.

Davis. Mrs. Davis transferred this title to one Wade

N. Boyer, antedating the deed to defeat the attachment

of one DeLozier. Davis then mortgaged the property

for half its value, and in the face of the present suit

abandoned it to the mortgagee. [Tr. pp. 208-215.] Fur-

ther details with reference to the handling of appellee's

security, and the conversions and reconversions thereof,

may be had from the diagram and the testimony of

J. W. Austin, Carrie A. Banta, Wade N. Boyer and

James G. DeLozier. Although the conveyances were

made by Thomason to J. W. Austin, J. W. Austin took
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his orders from Davis. [Tr. p. 274-275.] At the time

of the trial Davis had fled to Mexico [Tr. p. 491], and

Thomason was hiding in the mountains in Kern county.

[Tr. p. 491.] During the pendency of the registration

proceedings, or immediately thereafter, Davis peddled

parcel 3, the property afterwards sold to Gill, in hot

haste all over Imperial county [Tr. pp. 294, 578, 592], and

quoted it to Sterling, a banker at Calipatria, who had a

feeding lease on the property, for fifty per cent less

than Austin had a few months before. Davis asked

Sterling to keep the matter sub rosa, as he (Davis) was

clearing the title to the Austin trust deed through a

Torrens proceding. [Tr, pp. 294, 295.]

On September 11, 1918, almost nine months after his

transfer to Thomason, Austin brought suit in the Su-

perior Court for Imperial county, in which he alleged

that the certificate for the water stock relating to par-

cel 1, which he knew was in the possession of plaintiff,

was lost; and that there were no claimants to the

same other than himself. He secured a decree for a

new certificate on this showing. Although one Simon

appeared as Austin's attorney in the case [Tr. p. 509],

the papers in the suit were typed in Davis' office by

Mrs. Davis. [See Ex. 3-N, Tr. pp. 502-516, especially

508-509; Tr. pp. 499, 516.]

Gill Was Not a Bona Fide Purchaser for Value.

At the time Gill made the purchase he was forty-four

years of age, and had been in the real state business

for about fourteen years, during the last six of which

he had operated in Imperial Valley in buying and selling

lands, and during those six years he had owned and
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operated a ranch about six miles west of Calipatria, and

had made twenty or twenty-five real estate loans in the

valley running from two thousand to ten thousand dol-

lars each [Tr. pp. 325-326] ; for five years he had had

occasion to be in Calipatria about once a month. [Tr.

p. 327.] Calipatria was a hamlet which one could walk

around in five minutes, and the Austin ranch was on

the outskirts of the hamlet. Gill had known since 1916

that Austin was the reputed owner of the ranch and he

knew at the time of the purchase that Austin resided

there. It had been a matter of common notoriety in

Calipatria for years that Austin had gone to Utah and

mortgaged his property to Utah persons. [Tr. pp.

525-26.]

The purchase of this property was an important trans-

action for Gill, and Gill was a thrifty, careful man. The

deal was so important that it involved half of Gill's cap-

ital [Tr. p. 397], and Gill was so thrifty that he beat

down his friend Harper on his real estate commission

from $1400.00 to $250.00. [Tr. pp. 399 and 460-461.]

Gill first heard of the land being on the market on

January 24, 1918, by letter from Harper dated January

23, 1918. [Tr. p. 328.] The property was described in

Harper's letter as the "Austin Ranch." [Tr. p. 328.]

Gill, replying on January 1, 1924, said: "If this fellow

Austin will take my Phoenix or El Centre * * * j

will arrange to pay all cash difference." [Tr. p. 330.

J

On January 30, 1918, Austin called on Harper at Cali-

patria, and was told, so he said, that the ranch belonged

"to a man in Anaheim." [Tr. pp. 334-335.] But, as al-

ready stated. Gill knew at the time that Austin resided

on the property. [Tr. p. 348.] Gill says he made no in-
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quiry as to the character of the soil or the crops yielded

by the ranch, and did not even walk over the whole ranch.

While in the valley Gill went to El Centro, met Davis for

the first time and discussed the exchange with him. [Tr.

pp. 335-336.]

On February 8, 1918, Gill met Thomason for the first

time. [Tr. p. 340.] The meeting occurred at Gill's of-

fice in Los Angeles. Harper and Davis were also present.

After a brief discussion, Thomason and Gill came to terms

and a contract of exchange was drawn up and signed by

them. [Tr. p. 341.] Gill then learned for the first time

that he was expected to take a Torrens title, and also

that the certificate representing one-half of the water stock

was missing, being told that either Thomason or Austin

had lost it. [Tr. pp. 342 and 360.] He was also told

that the certificate as to the other half of the water

stock was held by the Pacific Mutual Life Insurance

Company of this city. [Tr. p. 360.] Gill had no pre-

vious experience with Torrens titles, but he had had ex-

perience with water rights in Imperial Valley and under-

stood that a transfer of the water certificate was neces-

sary, and in order to have the transfer made the cer-

tificate had to be presented to the company. [Tr. pp. 364-

365.] Gill claimed that he, nevertheless, closed the trans-

action February 10th or 11th, 1918, without taking coun-

sel as to the sufficiency of the Torrens proceeding or in-

quiring either at the Pacific Mutual or at the water com-

pany regarding the status of the water stock. [Tr. pp.

367 and 401-402.]

As a matter of fact, did Gill do anything toward ascer-

taining the state of his title between February 8, when the

contract of exchange was signed, and February 10 or 11..
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when the conveyances were actually passed? Is his claim

that he did not make any investigation or consult counsel

credible? Is it not of the same cloth as his declaration

that he bought the land without making an examination of

it on the ground as to soil content, contour and past record

of crops, and after only casually walking over part of it,

and his further declaration that he paid an excessive price

because he wanted to use the ranch in conjunction with his

other ranch six miles distant, when after going into pos-

session he made no attempt whatever in that direction?

It did not take a man of Gill's worldly wisdom, who had

never bought land without a certificate of title or a law-

yer's opinion on an abstract of title, or for that matter,

even a reasonably prudent man, to know that the case

called for investigation and an opinion of counsel.

That Gill did take counsel is, we believe, a matter not

only of inference from his own testimony, but is plain

from Harper's positive testimony. He was Gill's friend.

And any page of his testimony selected at random shows

he was trying to shield Gill. Harper claimed that he had

his dealings with Davis, whom he understood was a real

estate agent, having an exclusive agency. The trial judge

struck at Harper's very vitals by asking him if he under-

stood Davis was a real estate agent with an exclusive

agency from Thomason, why he did not discuss witli

Davis the matter of splitting commissions. Harper could

give no explanation. [Tr. p. 478.] Harper's statement

of what happened when Gill was told he was expected to

accept a Torrens title was

:

"He (referring to Gill) was kind of surprised and Mr.

Gill said he would have to look into it. * * * He didn't
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know anything about a Torrens title. * * * j i^^ow he

was very much surprised it was a Torrens title.

Q. Did Mr. Gill tell you at any time that before ac-

cepting this Torrens title he first consulted Messrs. Crail

and Crail about the matter? A. No, he didn't say who.

I understood him to say he wanted to look into it; that he

wasn't familiar with Torrens titles." [Tr. pp. 461, 472.]

We submit that Harper's answer, "No, he didn't say

who," is tantamount to the statement that Gill did consult

counsel, but did not tell Harper who the counsel were.

As already suggested, we believe that Gill had guilty

knowledge all along, but was the victim of bad advice.

On what other hypothesis can his conduct be explained?

When Gill learned of the present suit what would he have

done if he had not discussed the plaintiff's mortgage with

Thomason and Davis when he purchased the land? While

defending in the present suit, would he not also have filed

a cross-bill or an independent suit against Thomason and

Davis asking for rescission of the contract, and the return

of his property, or in the event it could not be returned,

its value in money? It was in evidence that Gill consid-

ered Thomason a wealthy man. [Tr. p. 365.] At the

time he claims he first heard of this suit, the property he

had transferred to Thomason was in the name of the

dummy, J. W. Austin. (See diagram, Appendix I.) In-

stead of taking this course, what did Gill do? Let him

tell his own story

:

"The first notice I had of the filing of this suit was in

the El Centro Progress. That is a paper published down

there. I think it was in March, 1918. As soon as I saw

that I think I went out to see Mr. Crail about it. * * *

I took up the matter of the missing water stock certifi-

cate with Mr. Davis personally after the night of Febru-
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ary 9, 1918. It was some time during the summer of

1918. That was after I knew that this suit was pending.

Q. After you learned of the pendency of this suit did

you take up the matter of the facts alleged in the complaint

with Mr. Davis or Mr. Thomason? A. Yes, sir. I

talked with him about it.

Q. Did you make any demand upon them that they

restore to you the consideration that you had given to

them ? A. No, I don't think I made any demand on them.

Q. You didn't undertake to rescind the agreement that

you had made with Mr. Davis and Mr. Thomason relative

to this exchange when you learned of the facts alleged

in the complaint in this case? A. The exchange had

already been made.

Q. Did you know whether Mr. Thomason still held

title to the property which you had deeded to him?

A. No.

Q. You made no inquiry about that? A. No.

Q. You didn't look into it at all? A. No, sir." [Tr.

pp. 402-403.]

Gill's testmony bears the earmarks of evasiveness and

untruth. The witness resorted to convenient forgetfulness

and indefiniteness for the purpose of withholding from

the record, as far as possible, any and all facts and testi-

mony showing that he had knowledge of the fraud or ir-

regularity in all the registration proceedings, or that as an

experienced real estate broker he had sufficient notice to

put him on inquiry. To appreciate the appropriateness of

these observations it would be best to read Gill's testimony

in toto. However, it may be well to note a few illustra-

tions.

Gill's testimony was evasive and inconsistent with re-

spect to his knowledge that the land in question was the
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Austin Ranch, that Austin had owned and was living on

said land at the time of the negotiations for the purchase

of same by Gill, and with respect to the sale of the land

by Austin.

At first Gill testified that he didn't know who owned the

place. Then followed this testimony:

"Q. You didn't know who was supposed to own it?

A. I don't know that I did. I never had occasion to.

* * *

Q. Did you know who the owner of it was, or who

—

A. I may have known it was a man by the name of

Austin.

Q. As a matter of fact, didn't you know it was a man
by the name of Austin ? A. I wouldn't say positively.

Q. Didn't you know the property was known as the

Austin Ranch? A. Well, he called my attention to that.

Q. Did you not know prior to receiving the first letter

from Harper that the property was known around Cali-

patria as the Austin Ranch? A. I think I knew that the

man's name was Austin that owned it, yes, sir. * * *

Q. Had you met Friend J. Austin? A. At the time

I was down to look at the ranch Mr. Harper spoke to me
and said, 'There is Mr. Austin across the street.'

Q. That was the first time you were down there? A.

Yes, sir.

Q. And what happened in that connection? A. I

went over and introduced myself to him and I said, 'You

used to own this ranch up here?' He says he did and I

says, 'How do you figure ? Is it a pretty good ranch, Mr.

Austin?' 'Oh,' he says, 'Yes, I think it is a pretty fair

ranch.'

Q. Did he say anything else? A. No. He seemed

to be kind of—or he didn't want to talk so I didn't push

him any further.
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Q. That is the first time you met Austin? A. Yes,

sir." * * * [Tr. pp. 338-339, 340.]

"Q. When you accosted Austin and addressed him you

said to him, *Mr. Austin, you used to own this ranch out

here.' Is that right? A. Yes, sir.

Q. Where did you get the information that Austin had

formerly owned the ranch? A. Why, by general reputa-

tion and by general knowledge.

Q. By general reputation in the community there?

A. And, then, too, I had talked with Mr. Harper prior to

that time.

Q. You had talked with Mr. Harper prior to that?

A. That was subsequent to when he introduced the ranch

to me.

Q. What do you mean by 'general reputation' in the

community? A. Well, nothing further than I used to

drive by this ranch when I used to go out to this other

ranch I owned, because there was no Calipatria there at

that time. There was no townsite and there was no road

there, but there was a road passed this old ranch and I

used to drive by there.

Q. How far back would that carry you prior to Janu-

ary, 1918? A. That would be back in the fall of 1913

and 1914.

Q. From the fall of 1913 on you knew that Austin

lived on that ranch? A. No, I wouldn't say I knew at

that time that Austin owned that ranch.

Q. When did you first learn that? A. It would be

hard to say just the first time I ever knew Mr. Austin

owned that ranch.

Q. When is the first time you remember hearing from

common repute that Austin had owned that land? A. I

think around in 1916; somewhere around 1916.

Q. Around 1916? A. Yes, sir.
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Q. Early in 1916 or late in 1916? A. Well, I don't

know whether it was early or late.

Q. And some one told you at that time that Austin

owned the ranch? A. Well, the occasion I had of know-

ing it or remembering it was that one of the old men that

worked for me on my west ranch was looking for some

cattle feed for us one time and I remember him saying, he

says, 'There is some feed on that place by Mr. Aten's,

and,' he says, 'old man Austin lives there, and,' he says,

'I will go in and see if he wants to sell it'; and I believe

that is the first time I knew of it.

Q. About when was that, Mr. Gill? A. I think that

was in 1916." [Tr. pp. 408-409.]

"Q. And you didn't ask anybody else in Calipatria

about the property ? A. Not that I remember.

Q. Was Mr. Austin living in Calipatria at the time?

A. No, I don't think so. I think Mr. Austin was living

on the ranch at that time.

Q. He was living on the ranch at that time ? A. Yes.

Q. Was there a house on the ranch then? A. Yes,

sir." [Tr. pp. 347-348.] * * *

"Q. And when you talked to Austin you knew that he

was living on the ranch? A. I don't know that I had
occasion to know that he was living on the ranch or not.

I didn't see Mr. Austin when I was out on the ranch.

Q. Did Harper tell you he was living on the ranch?

A. I don't know whether he told me at that time he was
living on the ranch or not.

Q. Well, you knew that Austin was living on the

ranch, didn't you? A. I must have known it some way,
but I don't know that Harper spoke of it at that time.

Q. At the time you spoke to Austin you knew that he

was living on the ranch? A. Yes, sir." [Tr. p. 349.]
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"Q. Did Mr. Harper tell you that Davis represented

Austin in the matter? A. No.

Q. Did he mention Austin's name? A. Nothing

other than it was the old Austin Ranch.

Q. He said it was the old Austin Ranch ? A. Yes.

Q. Did he say Austin had recently sold it to Thom-

ason? A. I don't recall whether he said recently or not

but he said Austin had sold it to this man. At that time

I didn't know what the man's name was.

Q. To the man in Anaheim? A. To this man in

Anaheim.

Q. Did he tell you that man was Davis's father-in-

law? A. No, he didn't.

Q. Isn't it a fact he told you that Austin had recently

sold the ranch? A. I don't recall that he did.

Q. Would you say that he didn't ? A. I wouldn't say

definitely that he didn't.

Q. You wouldn't say definitely that he didn't? A.

No; I don't recall." [Tr. pp. 343-344.]

The following portions of Gill's testimony with respect

to Torrens title and the water stock are illustrative

:

"Q. Did you suggest to Mr. Davis that you would like

to make some inquiry regarding the Torrens system itself?

A. I may have done that.

Q. You may have done that? At the time he sug-

gested to you that the Torrens title was the best title in

the world did you say to him, 'That is what you may think.

Mr. Davis, but I don't know, and I would like tc find out' ?

A. I don't know that I said anything like that to him."

[Tr. p. 397.] * * *

"Q. Prior to the 13th of F'ebruary did you discuss

with anyone the fact that you were contemplating taking

a Torrens title to this land? A. I might have; I do not

recall anyone in particular that I discussed it with.
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Q. Did you discuss the matter with your partner?

A. I haven't a partner.

Q. Did you discuss the matter with your office asso-

ciates? A. I might have.

Q. Do you recall anything that was said? A. No, I

don't.

Q. Did you discuss that with any attorney? A. No,

sir. I don't remember discussing the matter with L. P.

Sargeant." [Tr. pp. 401-402.] * * *

**Q. By Mr. Lewinson: Did you make any inquiry at

any time about this lost certificate at the office of the Im-

perial Water Company No. 3? A. I might have called

on them to see if they knew anything about it but I don't

remember it.

Q. You say you may have called upon them but you

don't remember? A. Not definitely, I don't remember.

Q. Did you call on them at any time regarding this

water stock? A. I must have, or I may have stopped in

there to see them, but I don't know why I would ask them

about it unless it would be in a general way to ask them

if they knew anything about this stock certificate.

Q. Did you examine the records of the Imperial Water
Company No. 3 with reference to either of these certifi-

cates to see whether there were any delinquent assess-

ments upon them ? A. Well, I think we got a report from

the water company at the time of the transfer.

Q. At the time of the transfer you got a report from
the water company? A. Yes, sir.

Q. What did you do with that report? A. I don't

know.

Q. You don't know what you did with it? A. No,

sir.

O. Was the report in writing? A. I don't know
whether we called them over the 'phone or whether we got
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a report in writing". I might have it, though." [Tr. pp.

412-413.]

As already stated, the face of the Torrens certificate

assigned by Thomason to Gill was itself sufficient to put

Gill on inquiry. That certificate is in part as follows [Tr.

pp. 369-371]:

"Certificate of Title.

No. 76.

Issued pursuant to the provisions and requirements of

the law enacted by the People of the state of California

on the 3rd day of November, 1914, under the reserved

legislative power, known as the initiative, entitled 'An act

to amend an act entitled "An act for the certification of

land titles and the simplification of the transfer of real

estate," approved March 17, 1897,' and brought under

first registration by Certificate No. I'h on the 13th day of

December, 1917, in obedience to the mandates of the de-

cree of the Superior Court of the state of California, in

and for the county of Imperial.

Section 15 of said act provides that the registrar's act

in filing said decree and issuing the Certificate of Title,

shall have the effect of bringing the land described in said

decree under the operation of the act as of the date of fil-

ing of the petition with the county clerk. The petition in

this case was filed with the county clerk October 2nd,

1917, at 4:47 p. m. and known in his office as L. R. 7.

Decree signed by the court December 7th, 1917.

State of Califoria, }

County of Imperial
\

Original.

This is to certify that Jasper Thomason, fifty-seven

years of age, occupation farmer, place of residence and

postoffice address Anaheim, California, free from any
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legal disability, and married to Nellie May Thomason, is

the owner of an estate in fee simple as his separate prop-

erty of and in the following described land situated in the

county of Imperial, state of California, to-wit:

(Here follows the description.)

This certificate cancelled. See new Ctf, No. 84.

Frank Erzinger,

Registrar.

Subject, however, to the estates, interests, incumbrances,

easements, liens and charges noted by the memorials here-

under or endorsed hereon; and subject also to whatever

right of appeal exists from the decree directing the first

registration of title, if exercised within the time provided

by law for appeal from judgment in a civil action; and

subject also to the exceptions, qualifications, provisions,

incumbrances, rights, conditions and benefits, set forth in

sections 34, 35, 36, Z7, 38, 39 and 45 of the above men-

tioned law, enacted by the People as aforesaid, which

sections read as follows:"

Here follows the text of the sections cited. Section 34,

as quoted, is in part as follows

:

"The registered owner of any estate or interest in

land brought under this act shall, except in case of

fraud to which he is a party, or of the person through

whom he claims without valuable consideration paid

in good faith, hold the same subject only to such

estates, mortgages, liens, charges and interests as

may be noted in the last certificate of title in the reg-

istrar's office, and free from all others, except : * * *

"5. Such right of action or claim as is allowed by
this act." [Tr. pp. 371, 372.]

Section 36, as quoted, is as follows

:

''Except in case of fraud, and except as herein

otherwise provided, no person taking a transfer of
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registered land, or any estate or interest therein, or

of any charge upon the same, from the registered

owner, shall be held to inquire into the circumstances

under which, or the consideration for which, such

owner or any previous registered owner was regis-

tered, or be affected with notice, actual or construc-

tive, of any unregistered trust, Hen, claim, demand, or

interest; and the knowledge that any unregistered

trust, Hen, claim, demand, or interest is in existence

shall not of itself be imputed as fraud." [Tr. p. 372.]

Section 37, as quoted, is as follows

:

''In case of fraud, any person defrauded shall have

all rights and remedies that he would have had if the

land were not under the provisions of this act; pro-

vided, that nothing contained in this section shall af-

fect the title of a registered owner who has taken

bona fide for a valuable consideration, or of any per-

son bona fide claiming through or under him." [Tr.

pp. 372-373.]

The following assignment was placed on the reverse side

of said certificate:

"Feb. 9, 1918.

I hereby grant the within land, together with 300 shares

of the capital stock of Imperial Water Company No. 3

appurtenant thereto, to Thomas Edwin Gill and Myla

Ritzinger Gill, of Los Angeles, California, as joint tenants

with the right of survivorship.

U. S. I. R. S. $15.50 attached.

2/12/18. L. P. S.

Jasper Thomason.
Nellie May Thomason."

[Tr. p. 377.]
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At the time of the conveyance to Gill, the judgment roll

in the registration proceeding showed: (1) That the re-

cital in the certificate to the effect that the decree was

signed on December 7, 1917, was erroneous, and the de-

cree was in fact signed on December 13, 1917. (2) That

the Delta Land & Water Company had been the holder of

the promissory note of Austin in the principal sum of

$55,000.00, secured in part by a trust deed on parcel 3;

that the Delta Company had been made a party and judg-

ment taken against it by default. (3) That the trustee

under the trust deed was the People's Abstract & Title

Company, which had also had judgment taken against it

by default. (4) That the decree did not attempt to cancel

the Austin note but only to destroy the liens of the trust

deed and two mortgages on the three parcels of land.

(5) That the decree made no reference to the water stock

also given as security and referred to in the trust deed.

[Tr. pp. 34, 72, 74, 76.]

Under the authorities reviewed below the defaults in the

judgment roll alone put Gill on inquiry that something was

wrong, and that the Delta Company had probably trans-

ferred the Austin note and security to some one else.

A letter to the Delta Land & Water Company would,

of course, have brought forth a statement of plaintiff's

rights.

Inquiry at the office of the People's Abstract & Title

Company at El Centro, California, the county seat of

Imperial county, would have shown the following corre-

spondence between the Frances Investment Company and

the Delta Land & Water Company on one side and the

People's Abstract & Title Company on the other:
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"Delta, Utah, April 13, 1917.

People's Abstract & Title Company, Trustee

:

You are hereby notified that we, Frances Investment

Company, are the legal owners of one promissory note for

the total sum of fifty-five thousand (55,000) dollars se-

cured by deed of trust dated January 1st, 1916, given by

Friend J. Austin and Lettie M. Austin (husband and

wife), to you, and recorded March 30th, 1916, in book

107, page 351 of deeds, Imperial county records.

Frances Investment Company."

*'We, Delta Land & Water Company, the former own-

ers of said note, do hereby certify and declare that we
have transferred said note to the said Frances Investment

Company.

That we have made no advances on said deed of trust

in addition to the amount of the original principal thereof.

That no amounts have been paid on account of principal

or interest.

Delta Land & Water Company."

[Exhibit 4-H, Tr. p. 660.]

"November 30, 1917.

People's Abstract & Title Co.,

El Centro, Calif.

Dear Sirs:

Herewith we hand you notice of assignment to us of

the promissory note for $55,000.00, secured by deed-of-

trust, dated January 1st, 1916, given by Friend J. Austin

and Lettie M. Austin to you and recorded in book 107,

page 351 of deeds of the Imperial county records.

Will you kindly acknowledge receipt, and oblige,

Yours very truly,

C (Frances Investment Company.)"

[Exhibit 4-J, Tr. p. 661.]
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Gill was purchasing not only the land but also the water

to be used thereon, and he knew the water was represented

by stock in Imperial Water Company No. 3,

The by-laws of Imperial Water Company No. 3 were of

record in the office of the recorder of Imperial county at

the time of the conveyance to Gill. Article XIII, sections

2 and 4, were as follows

:

"Sec. 2. Location of Stock. All stock shall, at the

time of its issue, be located upon the lands upon which the

water represented by the stock is to be used, which stock

shall be appurtenant to said lands, provided, however, that

stock may, with the consent of the board of directors of

the company, be withdrawn from land upon which it has

been located and be relocated upon other lands within the

boundaries of the company, provided further that nothing

therein contained shall limit or restrict the right of the

directors of the company to levy an assessment upon the

stock of the company, and upon the non-payment of such

assessment, to sell the delinquent stock, all in the manner
provided in section 331 to 349, inclusive, of the Civil Code
of the s'tate of California, and to pass good title thereto to

the purchasers thereof, who shall have a period of ten

(10) days from and after said sale to locate said stock

upon lands within the boundaries of the company. The
stock of this company shall only be located on the lands

within the boundaries described in its articles of incorpo-

ration, provided that there may be issued to each of the

subscribers named in the articles of incorporation one

share of stock which need not be located upon any de-

scribed lands, and only one share of stock shall be

located on each acre of land.

Sec. 4. Transfer of Stock. Shares of the company
shall only be transferred with the land upon which the

stock has been located, except as is otherwise provided in

section 2 of this article. No transfer shall be valid until
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the surrender of the certificate and the acknowledgment of

such transfer on the books of the company.

No surrendered certificate shall be cancelled by the

secretary before a new one is issued in lieu thereof; and
the secretary shall preserve the certificate so cancelled as a

voucher. If, however, a certificate shall be lost or de-

stroyed, the board of directors may order a new certificate

issued upon such guarantees by the parties claiming the

same as they may deem satisfactory. No transfer shall be

entered upon the books of the company until all assess-

ments due on the stock sought to be transferred have been

paid."

[Exhibit 3-E.]

Inquiry at the office of Imperial Water Company No. 3

at Calipatria where Gill was well known would have dis-

closed a letter from the Frances Investment Company to

the Water Company as follows:

"Delta, Utah, December 15th, 1917.

Mr. H. G. Macauley,

Secretary, Imperial Water Company No. 3,

Calipatria, Calif.

Friend J. Austin.

Dear Sir:

This is to inform you that Certificate No. 149, describ-

ing 150 shares of the capital stock of your company of

record in the name of Lettie M. Austin, has been assigned

to us as collateral security for the payment of an obliga-

tion which we hold. Will you please let us know whether
or not the assessment levied against this stock November
14th, has been paid? Will you please also make a record

of the fact that this stock has been assigned to us so that

future notices of assessment may be sent to us ?

Yours very truly,

Frances Investment Company.
C. D. Penniston,

HBP/MP Treasurer."

[Exhibit 1-Q.]
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Also the reply of the Water Company as follows

:

"In re Friend J. Austin, Certificate 149, 150 shares.

Gentlemen: In reply to your request of the 15th instant

this will inform you that the assessment you refer to levied

on November 14 on the above stock has been paid to us by

Mr. F. J. Austin. As per your request we have recorded

the assignment of this stock to your company on our

books.

Yours very trul}^

Imperial Water Company No. 3,

By H. G. Macauley."

[Exhibit 1-R, Tr. p. 310.]

This letter was dated December 18, 1917, and addressed

to Frances Investment Company, Delta, Utah. [Tr. p.

310.]

The records of the Water Company in existence at the

time Gill took the conveyance, but destroyed at the time of

the trial [Tr. p. 309], also doubtless showed the recorda-

tion of the assignment of the water stock to the Frances

Investment Company, in accordance with the statement in

the Water Company's letter, just quoted.

The stub of certificate 149 (the certificate in possession

of the Frances Investment Company) showed that the cer-

tificate had been issued to Lettie M. Austin, and contained

a notation "Notify Delta Land & Water Company in case

of assessment. Also People's Abstract & Title Company,

El Centro." [Tr. p. 306.] The records of the Water

Company also showed that certificate 463 for 150 shares

stood as follows: "Lettie M. Austin, pledgee Pacific

IVIutual Life Insurance Company." [Tr. p. 314.]

The records of the Pacific Mutual Life Insurance Com-

pany in Los Angeles showed that the 150 shares pledged



-50-

to it belonged to Friend J. Austin and Lettie M. Austin,

Calipatria, California, subject to the pledge to the com-

pany. [Exhibit 3-A, Tr. p. 443.]

APPELLEE'S ARGUMENT.

The District Court Had Jurisdiction on the Ground

of Diversity of Citizenship Because the Abstract

Company Was Not an Indispensable Party

Plaintiff.

The gist of appellants' argument on the question of

federal jurisdiction is that the general rule that the trustee

of an active express trust is an indispensable party in a

foreclosure proceeding controls the case at bar because

there was no hostility between respondent and the Ab-

stract Company, and the Abstract Company had legal title

to one of the parcels of land in controversy.

In Kuchler v. Greene et al., 163 Fed. 91, the Circuit

Court for the Southern District of New York said

:

''Where the real controversy is between citizens of

different states, or a citizen and an alien, and yet the

plaintiff' is by some rule of law compelled to use the

name of another party who may not be a citizen of a

different state to perform merely a ministerial act,

the joinder of such ministerial party will not deprive

the federal court of jurisdiction. Walden v. Skinner,

101 U. S. 577, 25 L. Ed. 963; McNutt v. Bland. 2

How. 9, 11 L. Ed. 159; Browne v. Strode, 5 Cranch.

303, 3 L. Ed. 108; Coal Co. v. Blatchford, 11 Wall.

172, 20 L. Ed. 179; Wormly v. Wormly, 8 Wheat.

421, 5 L. Ed. 651; Russell v. Clark, 7 Cranch. 69, 3

L. Ed. 271; Wood v. Davis, 18 How. 467, 15 L. Ed.

460.
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"The general rule upon this subject, as laid down

by Justice Bradley in William v. Bankhead, 19 Wall.

571, 22 L. Ed. 184, has been closely followed in the

federal courts. I quote it

:

" The general rule as to parties in chancery is

that all ought to be made parties who are interested

in the controversy, in order that there may be an end

of litigation. But there are qualifications of this rule

arising out of public policy and the necessities of

particular cases. The true distinction appears to be

as follows:

'' 'First. When a person will be directly affected

by a decree, he is an indispensable party, unless the

parties are too numerous to be brought before the

court, when the case is subject to a special rule.

" 'Second. Where a person is interested in the

controversy, but will not be directly affected by a

decree made in his absence, he is not an indispensable

party, but he should be made a party if possible, and

the court will not proceed to a decree without him, if

he can be reached.

" 'Thirdly. Where he is not interested in the con-

troversy between the immediate litigants, but has an

interest in the subject-matter, which may be con-

veniently settled in the suit, and thereby prevent fur-

ther litigation, he may be a party or not, at the option

of the complainant.' " (163 Fed. 97-98.)

We shall undertake to show that the facts of the present

case are not within the general rule relied upon by appel-

lants because (1) the trusteeship was vacant and the Ab-

stract Company was therefore not an indispensable party;

(2) the controversy in the case was between the bene-

ficiaries and the Abstract Company had no interest there-

in: (3) prior to the decree of registration the Abstract
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Company had no interest in the property that would be

affected by sale thereof to satisfy appellee's debt; (4) the

Abstract Company was hostile to appellee.

(1)

The Trusteeship Was Vacant and the Abstract Company

Was Therefore Not an Indispensable Party.

The District Court was obviously without jurisdiction

to set aside the decree of registration and the bill did not

seek to have the decree set aside, but only to have it dis-

regarded insofar as the beneficiaries thereof, and their

successors, including appellants, were concerned. The Ab-

stract Company was not a beneficiary of the decree, and

no relief was asked against the decree insofar as it af-

fected the Abstract Company. It was admitted by the

pleadings that the Abstract Company was a party to the

registration proceeding, was served with process therein,

and suffered the decree to be taken by default. The Ab-

stract Company was, therefore, bound by the decree, and

was thereby foreclosed of any rights that it might have

had to property acquired by Gill.

It is well settled that equity may give relief against a

fraudulent judgment, even though it is powerless to vacate

the judgment.

In Arrowsmith v. Gleason, 129 U. S. '^7 (32 L. Ed.

630), it was held that the Circuit Court of the United

States, sitting in equity, had jurisdiction to give relief

against a probate decree obtained by fraud without annull-

ing the proceedings of the state court. After stating the

principles on which equitable relief is given against judg-

ments obtained by fraud, the Supreme Court said:
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"These principles control the present case which,

although involving rights arising under judicial pro-

ceedings in another jurisdiction, is an original, inde-

pendent suit for equitable relief between the parties;

such relief being grounded upon a new state of facts,

disclosing not only imposition upon a court of jus-

tice in procuring from it authority to sell an infant's

lands when there was no necessity therefor, but

actual fraud in the exercise, from time to time, of

the authority so obtained. As this case is within the

equity jurisdiction of the Circuit Court, as defined by

the Constitution and laws of the United States, that

court may, by its decree, lay hold of the parties, and

compel them to do what according to the principles of

equity they ought to do, thereby securing and estab-

lishing the rights of which the plaintiff is alleged to

have been deprived by fraud and collusion." (129

U.S. 635.)

In Estate of Ross, 180 Cal. 651, the court quoted as

follows from Title Ins. Co. v. Calif. Dev. Co., 171 Cal.

208:

"It is elementary that the courts of this state may
in an equitable proceeding inquire whether a judg-

ment valid on its face was obtained by fraud. Some-

times such judgment may be set aside, but even in

cases where this relief cannot be had a court of equity

may prevent an inequitable advantage being taken of

it (the judgment) by adjudging the guilty beneficiary

or his successor with notice a trustee for the de-

frauded party."

The court then said

:

"This principle has frequently been applied with

relation to probate decrees. (Citing cases.)" (180
Cal. 658.)
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In Simonton v. L. A. etc. Bank, 192 Cal. 651, the court

said:

"Respondent's position is that neither the order

admitting the will to probate, nor the effect of that

order, is in anywise an attack, direct or collateral,

upon the decree of distribution; that if through acci-

dent, fraud or mistake, the distributees are holding

property under the decree, to which they are not en-

titled, equity will do justice, not by overthrowing the

decree of distribution, but by declaring the distrib-

utees to be involuntary trustees of the rightful owners

of the property. This principle is, of course, well

established. ( Citing cases.
)
" (192 Cal. 657.

)

Referring to the necessity of joining the trustee, or the

lack of it, it is said in Story on Equity Pleading, 10th

Ed., section 214:

"The frame of the particular bill may also furnish

a ground to dispense with persons who should other-

wise be made parties."

Referring to the same matter, it is said in Encyclopedia

of Pleading and Practice, Vol. 22, page 163

:

"The rules in equity as to necessary parties are not

hard and fast rules, but rest more or less in the sound

discretion of the court."

In Perry on Trusts, 6th Ed., section 873, it is laid

down:

'Tf the trusteeship is vacant and the property and

all the cestuis que trust are before the court, a valid

decree binding the property can be made."
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And in section 876 we find the following:

"But a person named as trustee need not be joined

if he has disclaimed the office, or has been dis-

charged."

It is well settled that a former trustee who has been

divested of his title and interest in the property is not a

necessary party, and when the trusteeship is vacant the

beneficiaries alone are necessary parties.

Wheelwright v. Transportation Co., 56 Fed. 164

(C C, La.);

Hardy v. Harber, 4 Sawy. 536, 11 Fed. Cas. No.

6060 (per Field, J.);

Sprague v. Tyson, 44 Ala. 338;

Hubbell V. Hubbell, 22 Oh. St. 208, 224;

Hughes V. Brown, 88 Tenn. 578 (per Lurton, J.).

Wheelwright v. Transportation Co., supra, is squarely

in point. That case arose upon a trust deed given to se-

cure a bond issue. The mortgagor resided in New Jersey

and the mortgaged property was in Louisiana. The posi-

tion of trustee was vacant and the owner of a majority of

the bonds filed a bill in equity in the United States Circuit

Court for the district of Louisiana to foreclose the trust

deed. A demurrer for want of jurisdiction and a plea to

the jurisdiction were overruled and final decree entered in

favor of complainant. The court said in part

:

'Tt is urged by the defendant in the brief of its

solicitor that the deed of trust constitutes a contract

between the corporation and the holders of its bonds.

Undoubtedly it does. The case of Railroad Co. v.

Orr, 18 Wall. 471, is a case where each bondholder

was by name mentioned in the mortgage, and, of

course, the suit to foreclose not having been brought
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in the name of all, was fatally defective. In the case

of Railroad Co. v. Fosdick, 106 U. S. 47, 1 Sup. Ct.

Rep. 10, the suit was authorized by only a minority

of the bondholders. In this case the complainant

holds 265 of the 500 bonds, and therefore holds a

majority of the bonds secured by the mortgage.

There is no trustee. The mortgage in the first place,

gives the right of entry and possession to the trustee.

In the second place, it gives him the right to enter and

sell, and gives him the right to proceed to enforce the

rights of the bondholders by a suit in equity, either

for a specific performance or in aid of the powers

herein granted, or otherwise. It then provides

:

" Tt being understood, and it is hereby expressly

declared, that the right of entry and sale hereinbefore

granted are intended as cumulative remedies addi-

tional to all other remedies allowed by law, and that

the same shall not be deemed in any manner whatever

to deprive the trustee or the beneficiaries under this

trust of any legal or equitable remedy by judicial

proceedings consistent with the provisions of these

presents according to the true intent and meaning

thereof.'

"All that the trustee was to do had to be done upon

the written request of the holders of a majority of

the bonds. There being no trustee, and the property

being located here in Louisiana, it does not seem to

me that the complainant should be compelled to resort

to the dilatory measure of going to New Jersey and

having another trustee appointed, but that he may
avail himself of this clause last quoted; and, since he

himself holds a majority in amount of the bonds, he

may, as he has done, institute this suit in equity for a

foreclosure of the mortgage for the benefit of himself

and all who are similarly situated with him."

56 Fed. 166.
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In Sprague v .Tyson, supra, it was said

:

"During the progress of the cause the suit was

abated as to the trustee, on account of his death, and

proceeded with against the remaining parties, without

any further representation of the legal title. The

omission to substitute another trustee, or to make the

heirs at law of Hunter parties, is suggested in the

answer of the defendants, but not by way of plea or

demurrer. Unless there was some necessity for sub-

stituting some one holding the legal title in the place

of the deceased trustee, there was no error in omitting

to do it. Ozley v. Ilekheimer, 26 Ala. 332. The heirs

at law of Hunter should not have been so substituted,

because the trust estate did not descend to them. Rev.

Code, Sec. 1593; McDougald's Adm'r v. Carey, 38

Ala. 320.

"Generally, both trustees and cestui que trusts

should be made parties, but where the trusteeship is

a naked trust, and there is no trustee, it seems that

the whole interest is before the court, and that a de-

cree may be rendered, especially when the proceeding

is in rem. Story's Eq. Plead., Sees. 207, 211.**

44 Ala. 341.

(2)

The Controversy in the Case Was Between the Bene-

ficiaries, and the Abstract Company Had No Interest

Therein.

This suit was brought for relief against a fraudulent

decree affecting appellee's security, consisting of the

parcel covered by the trust deed and two other parcels

covered by mortgages, together with certain water stock,

and for an accounting of the conversions and reconver-

sions of appellee's security. A sale of the property by



-58-

court commissioner was asked on the theory that the court

having jurisdiction of the subject matter should retain it

to give full and complete relief. As already pointed out,

the trust indenture did not require the Abstract Company

to bring or defend suits, or even to reconvey on the pay-

ment of the debt secured; its only obligation was to sell

upon default, but not until it had first been indemnified by

the holder of the note [Tr. pp. 11, 17-18]; and the trust

deed by its terms contemplated that suit to foreclose might

be brought by the holder of the note and not by the trustee.

[Tr. p. 16.] In that behalf the trust indenture provided

as follows:

"In case an action is brought in any competent court of

jurisdiction to foreclose this indenture, second party

[Delta Land & Water Company] or the then legal holder

of said note, may have a receiver appointed in said action

as a matter of right, to take immediate possession of said

premises." [Tr. p. 16.]

If the decree had been for defendants, the Abstract

Company would not have been required to execute a re-

conveyance. The decree for plaintiff did not require the

Abstract Company to do or refrain from doing anything.

In Sharpe v. Bonham, 224 U. S. 241 (56 L. Ed. 747),

it was held that the trustees holding the legal title to church

property need not, when testing the jurisdiction of a fed-

eral circuit court, invoked on the ground of diversity of

citizenship, be aligned on the side of complainants in a

controversy between two religious societies over the right

to control the church property, growing out of proceedings

to consolidate the Cumberland Presbyterian Church with

the Presbyterian Church in the United States of America,
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but, as mere title holders, such trustees are properly made

parties defendant.

The opinion was by Mr. Justice Hughes and is as fol-

lows:

*'The suit was brought by members of a religious

society in Nashville, Tennessee, known as Grace

Church, citizens of states other than Tennessee,

against the pastor and elders of another religious

society calling itself Grace Cumberland Presbyterian

Church, and also against three individuals described

as trustees, who hold the legal title to certain land and

a house of worship, all the defendants being citizens

of Tennessee. The controversy grew out of the pro-

ceedings to consolidate the Cumberland Presbyterian

Church with the Presbyterian Church in the United

States of America. It was alleged in the bill that the

union had been legally effected, and the complainants

sought decree that the church property be declared to

be held in trust for the congregation which adhered

to the alleged united body.

"The defendants, other than the trustees, filed a

plea to the jurisdiction, alleging that the trustees,

'who are alleged to hold the legal title of the prop-

erty described and involved, are indispensable parties

complainant and yet, as these defendants aver, those

persons are improperly and collusively joined as de-

fendants for the purpose of creating a case cognizable

in this honorable court' ; and it was also asserted that

parties had been improperly and collusively omitted

for the same purpose. The court dismissed the bill,

and in its certificate states that the dismissal was
upon the ground that the three defendants, trustees,

were not antagonistic to the complainants, and should

be aligned upon the same side of the controversy;

and, therefore, as some of the complainants and some
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of the defendants were citizens of the same state, the

court was without jurisdiction.

"The case is not to be distinguished from Helm v.

Zarecor, 222 U. S. 32, ante, 77, 32 Sup. Ct. Rep. 10.

There the controversy arising from the same proceed-

ings, having in view the union of the two religious

bodies, related to the property and management of an

incorporated committee of publication, or publishing

agency, known as the Board of Publication of the

Cumberland Presbyterian Church. It was held that

to align the corporation itself with the complainants

was virtually to decide the merits in their favor; that

the corporation was simply a title holder—an instru-

mentality, the mastery of which was in dispute; and

that it was properly made a party defendant.

*'As, in that case, the controversy embraced the

fundamental question of the rights of the religious

associations, said to be represented by the respective

parties, to control the corporate agency, and to have

the benefit in their denominational work of the cor-

porate property, so here the controversy is with re-

spect to the control of the church property which the

three trustees hold in trust. These trustees were not

indispensable parties complainant, as alleged in the

plea, and, as mere title holders, they were properly

made parties defendant. The court erred in aligning

them with the complainants." (224 U. S. 242-243.)

In Salfem Trust Company v. Manufacturers Finance

Company et al., supra, a bill in equity was filed in the

Massachusetts State Court by a Massachusetts corpora-

tion against a Delaware corporation and a Massachusetts

corporation. The object of the suit was to establish title

to a fund under an alleged assignment as against the Dela-

ware corporation which also claimed the fund. The
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Massachusetts corporation defendant was the depository

of the fund. The Delaware corporation removed the

cause to the federal court, alleging in its petition for re-

moval that the Massachusetts corporation defendant was

"not a necessary party to the suit, but a mere nominal

party, being only a stakeholder, and without any interest

whatever in the result." (P. 271.) The Supreme Court

held that there was federal jurisdiction, saying in part

:

"District courts have jurisdiction if all the parties

on the one side are of citizenship diverse to those on

the other side. Jurisdiction cannot be defeated by

joining formal or unnecessary parties. The right of

removal depends upon the case disclosed by the plead-

ings when the petition therefor is filed (Barney v.

Latham, 103 U. S. 205, 215, 26 L. Ed. 514, 518; Ex
parte Nebraska, 209 U. S. 436, 444, 52 L. Ed. 876,

879, 28 Sup. Ct. Rep. 581), and is not affected by the

fact that one of the defendants is a citizen of the

same state as the plaintiff, if that defendant is not an

indispensable party to the controversy between plain-

tiff and defendant, who are citizens of different states

(Barney v. Latham, supra, 213). * * * This suit

involves a controversy between the petitioner, a citi-

zen of Massachusetts, and the respondent, the finance

company, a citizen of Delaware, which can he deter-

mined without affecting any interest of the other

respondent, the International Trust Company, a citi-

zen of Massachusetts. The latter is not an indispen-

sable party. See Niles-Bement Pond Co. v. Iron

Molders Union, 254 U. S. 77, 80, 65 L. Ed. 145, 147,

41 Sup. Ct. Rep. 39. It has no interest in the contro-

versy between the petitioner and the other respond-

ent. Its only obligation is to pay over the amount
deposited with it when it is ascertained which of the

other parties is entitled to it. On the question of jur-
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isdiction, an unnecessary and dispensable party zvill

not be considered. Walden v. Skinner, 101 U. S. 577,

589, 25 L. Ed. 963, 967; Bacon v. Rives, 106 U. S.

99, 104, 27 L. Ed. 69, 70; Ex parte Nebraska, supra.

The cases of Wilson v, Oswego Twp., 151 U. S, 56,

38 L. Ed. 70, 14 Sup. Ct. Rep. 259, and Massachu-

setts & S. Constr. Co. v. Cane Creek, 155 U. S. 283,

39 L. Ed. 152, 15 Sup. Ct. Rep. 91, do not support

the contention that this case was not properly re-

moved to the federal court. These cases hold that

where the object of the suit is to recover possession

of personal property, the one in possession is a neces-

sary and indispensable, and not a formal, party.

Here, no cause of action exists against the Interna-

tional Trust Company, because it has not been deter-

mined which of the other parties is entitled to pay-

ment. The District Court had jurisdiction. The

motion to remand was rightly denied." (68 L. Ed.

628,631.)

In Walden v. Skinner, 101 U. S, 577, 589, 25 L. Ed.

963, 967, cited by the court with approval in the case just

referred to, the principal defendant was a municipal cor-

poration that had executed a conveyance to the trustee of

the plaintiff and through inadvertence the conveyance

failed to show that it was upon the same uses and trusts

raised, created and declared in a prior deed to the said

trustee. The principal relief asked was the reformation

of the conveyance. The executors of the trustee, who was

deceased, were also made parties defendant, and the prayer

was that they be required to execute conveyance to the

plaintiff. The executors being residents of the same state

with plaintiff, it was contended that the federal court had

no jurisdiction, but the United States Supreme Court held

there was jurisdiction, saying in part on that point:
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"Jurisdiction as between the complainant and re-

spondent is unquestionable; and, if so, it was clear

that the fact that the trustee, if living, was a citizen

of the same state with the complainant would not de-

feat the jurisdiction in a case where he is a mere nom-

inal party, and is merely joined to perform the min-

isterial act of conveying the title if adjudged to the

complainant. Where that is so, the executor, in case

of the decease of the trustee, if authorized by the law

of the state to execute such conveyance, may also be

joined in the suit under like circumstances, merely to

accomplish the like purpose. Where the real and

only controversy is between citizens of different

states, or an alien and a citizen, and the plaintiff is,

by some positive rule of law, compelled to use the

name of another to perform merely a ministerial act,

who has not nor ever had any interest in or control

over it, the courts of the United States will not con-

sider any others as parties to the suit than the per-

sons between whom the litigation before them exists.

McNutt V. Bland, 2 How. 9, 15; Browne v. Strode, 5

Cranch. 303; Coal Co. v. Blatchford, 11 Wall. 172,

177 (78 U. S. XX, 179, 181.)" (25 L. Ed. 967-

968.)

Tn Grant v. Phoenix Mutual Life Co., 121 U. S. 105,

the bill was filed in the Supreme Court of the District of

Columbia by the insurance company, a Connecticut cor-

poration, against Grant and others, to enforce certain

deeds of trust, twenty-six in number, executed by Grant

and his wife to secure sundry sums of money. The plain-

tiff claimed to be the owner of all the debts secured by the

deeds of trust which covered various lots in the city of

Washington. Grant demurred generally to the bill, but

the demurrer was overruled with leave to answer. Grant
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answered and with his answer filed four pleas, setting up,

among other things, one of jurisdiction and non-joinder.

Plaintiff finally took its decree of foreclosure, to which

Grant appealed.

The trustees were made defendants and the bill was duly

taken pro confesso as to all of them. On appeal it was

urged that the bill did not show a right in plaintiff to

maintain the suit. In affirming the final decree the court

held otherwise, saying in part

:

"The objection made is that the bill does not show

a right in the plaintiff to maintain the suit ; that each

trust deed vests in its trustees a legal title to the

property covered by it, with power to sell; that the

interest of the cestui que trust is represented by the

trustees, who must enforce the trust; and that unless

the bill shows a failure on their part to do so, through

incapacity or otherwise, the cestui que trust has no

standing in court in its own right. The bill alleges

that in twelve of the deeds of trust executed Jan-

uary 1, 1872, to Gallaudet and Paine as trustees, the

length of notice of the time and place of sale by ad-

vertisement is left blank; that this would prevent the

trustees from executing such power of sale; but that

in a court of equity the deeds would be considered as

mortgages. It is urged on the part of Grant that

this defective power of sale renders it the more neces-

sary that the trustees, rather than the cestui que

trust, should act in either seeking a correction of the

defect or in enforcing the trust. But we think there

is nothing in the objection thus raised. The case is

one clearly of equity cognizance, for the rq^sons above

set forth and those contained in the opinion of the

General Term, above quoted. No objection is made
on the part of any of the trustees to the maintenance

of the suit. The hill is taken as confessed as to all
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of them, and there is no possible prejudice to the de-

fendant Grant, in the bringing of the bill in its actual

shape by the cestui que trust/' (30 L. Ed. 907.)

In Brown v. Omnibus etc. Co., 254 Fed. 560 (C. C. A.,

Eighth Circuit), the suit was filed in the United States

District Court for the District of Colorado by James

H. Brown, for and on behalf of himself and all other

holders of bonds who might come into the suit and con-

tribute to the expenses against the Denver Omnibus &

Cab Company, a Wyoming corporation, and the Conti-

nental Trust Company. Plaintiff and trust company were

both citizens of Colorado. The complaint prayed for no

judgment against the trust company, but did pray for

an injunction and receiver to protect the rights of the

bondholders and for a foreclosure of the mortgage and

interest, and for general relief. From a judgment dis-

missing the complaint the plaintiff appealed. The judg-

ment was reversed.

In holding that the Federal Court had jurisdiction, the

Circuit Court of Appeals said in part:

*Tn order to oust the court below of jurisdiction

the trust company must have been an indispenable

party, without whose presence before the court a

final decree could not be made, without either af-

fecting its interest, or leaving the controversy in such

a condition that its final determination might be

wholly inconsistent with equity and good conscience.

Minnesota v. Northern Securities Co., 184 U. S.

236, 22 Sup. Ct. 308, 46 L. Ed. 499; Hawes v. First

National Bank, 229 Fed. 51, 143 C. C. A. 645, and

cases cited; United States v. Bean, County Treas-

urer, 253 Fed. 1, C. C. A. The appellant, by the

frame of his complaint and the nature of the relief
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asked for, could and did largely affect the question as

to whether or not the Trust Company was an indis-

pensable party. Story's Equity Pleading (9th Ed.),

paragraphs 127, 139, 214. The complaint not only

specifically disclaimed any relief against the trust

company, but the prayer asked relief only against the

cab company. It thus appears that, so far as appel-

lant could control the matter, the trust company was

not an indispensable party. There remains the fur-

ther question, however, as to whether, notwithstand-

ing the wishes of appellant, could the court grant

the relief prayed for against the cab company with

out affecting some interest of the trust company or

leaving the controversy in such a condition that its

final determination might be wholly inconsistent with

equity and good conscience. The trust company has

never taken possession of the mortgaged property

and has no estate or interest therein except as trus-

tee of the mortgage lien. Section 280, Colo. Code

Ann. (Courtright) ; Session Laws Colo. 1894, p. 50,

paragraph 1.

"We do not understand that, since the enactment

of the Public Trustee Act (1894), there is any

difference as to the interest conveyed by a trust deed

to secure the payment of a debt as between real and

personal property. An injunction against the cab

company could not affect the trust company, so as

to make it an indispensable party. Injunctions with-

in the sphere of their operation bind all persons

having knowledge thereof, whether parties to the

action or not. A receiver of the mortgaged property

could not affect any interest of the trust company,

except its right to take possession of the mortgaged

property, and according to the complaint it has re-

fused to act in any manner in that behalf. A fore-

closure, if that shall be finally found necessary.
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would affect no interest of the trustee, but would

simply be the performance of a duty which the trus-

tee refused to perform. When everything is said,

the only interest in the controversy which the trust

company has is the right itself to enforce the pro-

visions of the trust deed, and it has this right in

this very action, if it shall choose to do so. We do

not think it is an indispensable party. The rule that,

in general, courts can deal with bondholders only

through their trustee, is a rule of convenience, to

facilitate the conduct of the suit, and must give way

whenever the trustee occupies a position prejudicial

to the interest of the bondholders. Lake St. E. R.

Co. V. Ziegler, 99 Fed. 114, 39 C. C. A. 431; Lowen-

thal V. Georgia Coast & P. R. Co. (D. C), 233

Fed. 1010; Farmers' Loan & Trust Co. v. N. P. R.

R. (C. C), 66 Fed. 174; Jones on Corporate Bonds,

338." (254 Fed. 566-567.)

In Jennings v. United States, 264 Fed. 399 (C. C. A.,

Eighth Circuit), it was held in a suit by a mortgagee and

a holder of bonds of a street railway company to enjoin

striking employees and others from preventing the oper-

ation of the road by violence and intimidation, the rail-

way was not an indispensable party, and the fact that

it was interested on the same side as plaintiffs did not

oust the court of jurisdiction, where the necessary diver-

sity of citizenship between plaintiffs and the employees

existed. The court, speaking through Sanborn, Circuit

Judge, said in part:

'^Concede, now, that the claim of counsel for Mr.

Jennings that the complaint in equity suit shows that

the traction company was interested on the same side

as the plaintiff's, and that it ought to be so aligned.

Nevertheless, that fact would not render the court
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withoiit jurisdiction of the equity suit, because the

mortgagor, the traction company, was not and is not

an indispensable party to the mortgagee's suit in

equity to enjoin the wrongdoers, the defendant Jen-

nings and his associates, from irreparably injuring

or destroying the plaintiff's security and property.

(Citing cases.)

"The only indispensable party in a federal court

is one who has such an interest in the controversy

or the subject-matter of the controversy that a final

decree between the other parties before the court

cannot be made without seriously injuring his interest

or leaving the controversy in such a situation that its

final determination may be inconsistent with equity

and good conscience. (Citing cases.) The trac-

tion company was not such a party. The plaintiffs

were not parties to the contract between it and Divi-

sion No. 691, and the decision of the controversy, if

any, over that matter was not essential to the adju-

dication of the rights of the plaintiffs to the injunc-

tion against the injury or destruction of their security

by the wrongful acts of the defendant Jennings and

his associates. In the determination of the jurisdic-

tion of the national courts indispensable parties only

should be considered, because all others may be dis-

missed or disregarded, if their presence would oust

the jurisdiction of the court or restrict the right of

the plaintiff. Where the court has jurisdiction of

the subject-matter and the parties, the bill may be

dismissed as to any defendant who is not an indis-

pensable party to the suit and retained as to other

defendants. (Citing cases.)

*'And as the traction company was not an indis-

pensable party to the equity suit, its joinder did not

oust the jurisdiction of the court, because the plain-

tiffs or the court, at any time when objections to
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its jurisdiction on the ground of the presence of the

traction company were made, might dismiss it from

the suit, and, as other defendants were citizens of

Missouri, the jurisdiction of the court was and is un-

assailable, even if the traction company was inter-

ested therein on the same side as the plaintiffs. (Cit-

ing cases.
)
" (264 Fed. 404-405.

)

In Harvey v. Harvey et al, 290 Fed. 653 C C. A.,

Seventh Circuit), it was held that to a suit to determine

rights to the stock of a corporation of the state of which

the plaintiff was a citizen, in which no rights of the cor-

poration were involved, the corporation was not an indis-

pensable party, and its joinder for the purpose of en-

joining it from permitting the stock to be voted in vio-

lation of plaintiff's rights did not prevent removal to a

federal court, where there was a diversity of citizenship

between complainant and the other defendants.

The court said in part:

''The motion to dismiss the appeals should be de-

nied. All defendants except the Plankinton Arcade

Company are citizens of the state of Ohio. That

company is a corporation organized under the laws of

Wisconsin and the plaintiff resides in Wisconsin.

But the Plankinton Company is not an indispensable

party. The relief sought by the plaintiff is a de-

cree adjudging the stock deposit agreement void, en-

joining all the defendants other than the company
from voting any stock in which plaintiff is inter-

ested, and enjoining the company from 'accepting,

receiving or permitting to be used, votes upon any
of the stock' of said company, in which plaintiff has

any interest, except in compliance with the plaintift''s

rights. The whole theory of plaintiff's bill is that

the defendants other than the company are conspir-
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ing to use his stock against his own interests. An
injunction against the alleged conspirators will ade-

quately protect him, and the granting of the relief

prayed against the corporation will in no wise in-

crease the efficacy of a decree in his favor against

the other defendants. No misconduct or cause of

action of any character is alleged against the com-

pany, and its rights are not attacked or in any way

involved in this controversy between stockholders re-

siding in Wisconsin and those and their privies re-

siding in Ohio. Plainly the company is not an in-

dispensable party defendant and a separable con-

troversy exists between the plaintiff and the de-

fendants other than it, and between the plaintiff and

the defendant George A. Harvey. Consequently the

suit was properly removed upon the petition of

George A. Harvey, and that of him and S. S. Har-

vey, and the court below had jurisdiction of the suit.

Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514.

There the Supreme Court said

:

" 'When the petition for removal was presented,

there was in the suit, as framed by plaintiffs, a con-

troversy wholly between citizens of different states;

that is, between the plaintiffs, citizens, respectively,

of Minnesota and Indiana, and the individual de-

fendants, citizens of New York, Wisconsin and

Massachusetts. And since the presence of the land

company is not essential to its full determination,

the defendants, citizens of New York, Wisconsin

and Massachusetts, were entitled, by the express

words of the statute, to have the suit removed to

the federal court.' " (290 Fed. 657.)

In Interstate Refineries v. Barry, 7 Fed. 2nd 548, the

Circuit Court of Appeals for the 8th Circuit said in part:

"None of the parties plaintiff to whom counsel's

objection refers, and none of the parties defendant
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who were dismissed, were indispensable parties to

this suit. James N. Johnson, the trustee in the

mortgage, was a proper party, but he was not an

indispensable party because he has no personal in-

terest in it or in the property, because no relief is

asked against him personally, because the bill does

not contain any averment or showing that any of the

notes that were to be secured by the mortgage have

ever passed into the hands of any innocent pur-

chasers for value, and because Johnson, neither as

a person, a trustee, or otherwise, or any of the

holders of such notes, are now parties to this suit,

because no decree in this suit can estop or bind any

of them if they do not intervene in this suit, and

either he or they may at his or their option intervene

herein and protect any rights they may have in this

suit. Walden v. Skinner, 101 U. S. 577, 25 L. Ed.

963; Bates v. New Orleans B. R. & V. R. Co.

(C C), 16 F. 294; Bacon v. Rives, 106 U. S. 99,

1 S. Ct. 3, 27 L. Ed. 69." (7 Fed. 2nd 551.)

In Bates v. New Orleans etc. Co., 16 Fed. 294, the

Circuit Court for the Northern District of New York

said:

"The real contention in this case is between the

plaintiff and the Louisiana corporations. The de-

fendants McCook and Alexander, who are citizens

of New York, are sued merely in their representative

character as trustees. Their connection with the

controversy is collateral and subsidiary to the main

issue. No personal demand is made against them or

either of them. Their presence on the record may be

necessary to effectuate the relief sought by the plain-

tiff, but their citizenship ought not to be considered

on the question of removal. Bacon v. Rives, 106

U. S. 99 (S. C. 1 Sup. Ct. Rep. 3) ; Pond v. Sibley.
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19 Blatchf. 189, 196 (S. C. 7 Fed. Rep. 129); Bar-

ney V. Latham, 103 U. S. 205.

**The motion to remand should be denied.'
"

(3)

Prior to the Decree of Registration, the Abstract Com-

pany Had No Interest in the Property That Would

Be Affected by Sale Thereof to Satisfy Appellee's

Debt.

In order to bring themselves within the principle of

Shipp V. Williams, 62 Fed. 4, and other cases relied

upon by them, it has been necessary for counsel to con-

tend that the abstract company had no full legal title to

one of the parcels of land involved in the litigation. In

making this contention counsel rely on section 863 of

the Civil Code of California, and a number of other

California cases. Section 863 is as follows:

"Except as hereinafter otherwise provided, every

express trust in real property, valid as such in its

creation, vests the whole estate in the trustees, sub-

ject only to the execution of the trust. The beneti-

ciaries take no estate or interest in the property, but

may enforce the performance of the trust."

Although this section begins with the words, "Except

as hereinafter otherwise provided," counsel make no ref-

erence to section 866, which is of controlling importance.

Section 866 is as follows

:

"Where an express trust is created in relation to

real property, every estate not embraced in the trust,

and not otherwise disposed of, is left in the author

of the trust or his successors."
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As several times already stated, the trust indenture in

the case at bar imposed no active duty whatever upon

the abstract company, except the duty to sell upon default,

after being first indemnified against loss by the holder

of the note and the trust deed by its terms contemplated

that suit to foreclose might be brought by the holder of

the note and not the trustee. [Tr. pp. 11, 16, 17-18.] It

follows that the only estate that passed to the abstract

company was a sufficient estate to enable it to convey upon

sale after default. To make such conveyance it was only

necessary for the abstract company to be the donee of a

power in trust without any legal title whatever. (Tiffany

on Real Property, 2nd Ed., Sees. 310, 317, 333.)

In In re Jersey Island Packing Co., 138 Fed. 625, this

court held that the District Court, sitting in bankruptcy,

had jurisdiction to enjoin the sale of property in California

under a trust deed given by the bankrupt as security be-

cause the bankrupt had an interest in the property which

passed to the trustee in bankruptcy. Judge Gilbert, speak-

ing for the court, said in part

:

"It is earnestly insisted on behalf of the peti-

tioners that the District Court had no jurisdiction

to make the order enjoining the sale; that the deeds

of trust are absolute conveyances of the property of

the alleged bankrupt, and the right of the trustees

thereunder to sell upon default is not and cannot

be affected by the proceedings in bankruptcy. * * *

The .trust deeds of the alleged bankrupt's prop-

erty in this case are clearly not in the nature of an

absolute conveyance. They are conveyances to se-

cure debts of the grantor not then due. 'Like the

mortgage at common law, the trust deed passes the

legal title to the grantee in those jurisdictions where
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a mortgage passes such interest, and leaves in the

grantor the equity of redemption only. Likewise,

in those states where it is held that the legal title

remains in the mortgagor the same rule is generally

applied in favor of the grantor in a trust deed.' 28

Am. & Eng. Enc. of Law (2nd Ed.) 753. The

grantor of these trust deeds undoubtedly retained

an interest in the property conveyed, which in bank-

ruptcy would pass to its trustee for the benefit of its

unsecured creditors." (138 Fed. 626-627.)

In California it is settled law that legal title does not

pass to the mortgagee. (Byrne v. Hudson, 127 Cal. 254.)

In Sacramento Bank v. Alcorn, 121 Cal. 379, the

court, speaking of trust deeds given as security, said in

part:

"Notwithstanding the trust, the trustor may de-

vise or transfer the property subject to the trust.

(Civ. Code, Sec. 864.) And the devisee, or grantee,

acquires a legal estate against all persons except the

trustees and persons lawfully claiming under them.

(Civ. Code, Sec. 865.) And when the purpose of

the trust ceases the estate of the trustees also ceases.

(Civ. Code, Sec. 871.) Under these decisions and

statutes it would seem that, while we must say that

the title passes, none of the incidents of ownership

attach, except that the trustees are deemed to have

such estate as will enable them to convey. So lim-

ited, such a trust has all the characteristics of a

power in trust." (121 Cal. 383-384.)

In Ainsa v. Mercantile Trust Co., 174 Cal. 504, 510,

the court said:

"The trustee of an express trust derives his power

from the instrument creating that trust and the

same document furnishes the measure of his obli-
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gations. * * * A trustee under a deed of trust

does not assume the important obligations which are

in some instances cast upon a trustee by operation

of law. An ordinary trust deed is little more than

a mortgage with power to convey. (Citing cases.)

A trustee under an ordinary deed of trust is the com-

mon agent of both parties and is required to act im-

partially. * * * Some authorities hold that he

is not a trustee at all in a technical sense. * * *"

In MacLeod v. Moran, 153 Cal. 97, it was held that

giving a trust deed as security does not constitute an

abandonment of homestead. The court said in part:

"Section 1243 of the Civil Code provides: *A

homestead can be abandoned only by a declaration of

abandonment, or a grant thereof, executed and ac-

knwledged: 1. By the husband and wife, if the

claimant is married.' While a deed of trust given,

simply as security for the payment of a debt is in

a certain sense a 'grant,' it cannot be held to be a

grant within the meaning of that word as used in

section 1243 of the Civil Code. It is settled that the

execution of a deed absolute on its face and purport-

ing to grant the property therein described, is not

an abandonment of a homestead where it is, in fact,

given solely as security for the payment of money.

(Merced Bank v. Rosenthal, 99 Cal. 39, 48 (31 Pac.

849, 33 Pac. 732) ; Kennedy v. Gloster, 98 Cal. 143,

147 (32 Pac. 941); Mabury v. Ruiz, 58 Cal. 11;

Porter v. Chapman, 65 Cal. 365 (4 Pac. 237).)

These decisions are based upon the fact that such

a deed, though in form a grant, is really only a

mortgage, and does not convey the fee. A trust

deed of the kind here involved differs from such a

deed only in that it conveys the legal title to the

trustee so far as may be necessary to the execution

of the trust. It carries none of the incidents of
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ownership of the property, other than the right to

convey upon default on the part of the debtor in the

payment of his debt. The nature of such an instru-

ment has been extensively discussed by this court,

and the sum and substance of such discussion is that

while the legal title passes thereunder, and the trus-

tees cannot be held to hold a mere 'lien' on the prop-

erty, it is practically and substantially only a mort-

gage with power of sale. (See Sacramento Bank v.

Alcorn, 121 Cal. 379, 383 (53 Pac. 813); Tyler v.

Currier, 147 Cal. 31, 36 (81 Pac. 319) ; Weber v.

McCleverty, 149 Cal. 316, 320 (86 Pac. 706).) The
legal title is conveyed solely for the purpose of se-

curity leaving in the trustor or his successor a

legal estate in the property, as against all persons

except the trustees and those lawfully claiming under

them. (Civ. Code, Sees. 865, 866.) Except as to

the trustees and those holding under them, the trustor

or his successor is treated by our law as the holder

of the legal title. (King v. Gotz, 70 Cal. 236 (11

Pac. 656).) The legal estate thus left in the trustor

or his successors entitles them to the possession of

the property until their rights have been fully di-

vested by a continuance made by the trustees in the

lawful execution of their trust, and entitles them to

exercise all the ordinary incidents of ownership in

regard to the property, subject always, of course, to

the execution of the trust. This estate is a sufficient

basis for a valid claim of homestead. It was ex-

pressly held in King v. Gotz, 70 Cal. 236 (11 Pac.

656), that the trustor may select as a homestead

property covered by such a trust deed. The estate

of the trustees absolutely ceases u'pon the payment of

the debt (Civ. Code, Sec. 871), leaving the whole title

in the grantor in whom it was vested at the execution

of the trust deed, or his successors, and leaving
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nothing in the trustees except the bare legal title of

record, which they can be compelled to reconvey to

the owner simply to make the record title clear.

(Tyler v. Currier, 147 Cal. 31, 36 (81 Pac. 319).)

We think it is apparent that the 'grant' referred to in

section 1243 of the Civil Code does not include a deed

given solely as security for the payment of money."

153 Cal., pp. 99-100.

Tn Cortelyou v. Vogel, 51 Cal. App. 785, the" court

said:

"Where parties to a mortgage, by an agreement

subsequent to and entirely independent of the original

transaction, moved by new consideration, substi-

tuted a deed of trust for a mortgage, such a new

contract is legal and binding upon the parties to the

deed of trust as a recognized form of security;

when it contains a power of sale it gives the grantee

thereunder a right to collect his debt either by fore-

closure or by sale under the power contained, and

until he has exercised his option to use the power

of sale as a means of securing repayment of the debt

the equity of redemption which the mortgagor pos-

sesses is not defeated. (Bell Silver & Copper Min.

Co. v. First Nat. Bank of Butte, 156 U. S. 470 (39

L. Ed. 497), 15 Sup. St. Rep. 440; see, also, Rose's

U. S. Notes.)" (51 Cal. App. 788.)

In the article entitled "Trust Deeds," in California

Jurisprudence, it is said

:

"It has been said that when a deed of trust con-

tains a power of sale, it gives the grantee a right to

collect his debt either by a foreclosure or by a sale

under the power contained therein, and it has been

held that the grantee may treat the deed as a mort-

gage, and may go into a court of equity and have
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a foreclosure and sale under its decree." (25 Cal.

Jur. 67-68.)

It is further said:

"When a court decrees a sale under the deed of

trust, it may properly direct a sale by a commissioner

instead of by the trustee named in the deed, though

it need not do so." (25 Cal. Jur. 70.)

In Anglo-Californian Bank v. Cerf, 147 Cal. 384, it is

said in the syllabus:

"The action to foreclose the mortgages, consist-

ing of the deeds to the manager of the bank to se-

cure indebtedness thereto, was properly brought by

the bank as the real party in interest. Without de-

ciding whether the manager could have foreclosed

as the trustee of an express trust under section 369

of the Code of Civil Procedure, if he could do so,

such action would be only permissive, and not ex-

clusive of the right of the bank as the real party

in interest. Where the manager was made a de-

fendant and consented to the foreclosure by the

bank, there can be no question as to its propriety."

In Curtis v. Krohn, 4 Cal. App. 131, the defendants

Krohn, the owners of certain real property subject to

a mortgage, being indebted to the plaintiffs in the sum

of seven thousand dollars, executed their promissory notes

to evidence the indebtedness, and made a deed of trust

to the Commercial Bank to secure the same. The in-

strument provided that the grantors should remain liable

to the plaintiffs until the latter were fully compensated

for all money paid or advanced by them as sureties on

the official bond of L. W. Krohn. The trustee agreed

if possible to secure notes from other sureties on the bond
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and that the plaintiffs would have an interest in any

notes so obtained and the collection thereof and the ap-

plication of payments made thereon was provided for in

detail. The performance of assessment work on certain

lands and the distribution of gross profits therefrom were

also provided for. There were the usual provisions re-

garding reconveyance upon the payment of the obliga-

tion, and the plaintiffs were authorized to keep the prop-

erty free from encumbrances. Defendants, having failed

to pay the whole or any part of the indebtedness evi-

denced by the note, plaintiffs in writing demanded that

the trustee proceed to sell the premises, and the trustee

in writing expressly refused to comply with such de-

mand; whereupon the plaintiffs brought suit. The de-

fendants demurred. The demurrer being overruled, the

plaintiffs had judgment. The defendants stood on their

demurrer and appealed. The judgment was affirmed.

The court said in part:

"This case cannot be classed or treated as an action

to foreclose a trust deed. Such an action could only

be brought by the trustee, while this action is brought

by the beneficiaries against trustors, trustee and
others. Th^ trustee having refused to comply with

the demand that he execute the trust, the benefi-

ciaries were forced to appeal to a court of equity,

and in doing so they, very properly, laid all of the

facts before the court and asked for the 'usual de-

cree or such decree or order as the court may see

fit to make.' The court, under such circumstances,

would, upon well-established principles, take jurisdic-

tion of the whole subject matter of litigation, and
also decree a sale of the real estate proper. (Kraft
V. De Forest, 53 Cal. 659, 28 Am. & Eng. Ency of

Law, 839 ; 2 Washburn on Real Property, 523 ; Jones
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on Mortgages, Sec. 1773.) Eq'uity will not permit

litigation by piecemeal, but will determine the whole

controversy where all the facts and parties are before

it. (Watson V. Sutro, 86 Cal. 529 (24 Pac. 172,

24 Pac. 64) ; Booker v. Aitkin, 140 Cal. 473 (74 Pac.

11); More v. Calkins, 85 Cal. 188 (24 Pac. 729).)

The granting clause clearly shows that the conveyance

was made as security only, and it is well settled in

this state that trust deeds in the nature of a mort-

gage convey only a defeasible estate having none of

the incidents of ownership except that the trustees

are deemed to have such an estate as will enable

them to convey. (Sacramento Bank v. Alcorn, 121

Cal. 383 (53 Pac. 813).) They are in effect mort-

gages with power to sell. (Hodgkins v. Wright,

127 Cal. 692 (60 Pac. 431); Pomeroy's Equity

Jurisprudence, 995.) Hence, there was no reason in

law or logic why the court could not act directly,

without forcing the trustee to sell and convey the

premises. Under the circumstances the plaintiffs

could maintain an action to have the accounts and

respective rights of the parties adjusted and the

property sold, and the court could order the sale to

be made by its own commissioner. (More v. Calkins,

85 Cal. 190 (24 Pac. 729).) Under the terms of the

instrument the court could direct a judgment for any

deficiency to be entered in favor of the plaintiffs

against the four trustors, and its powers as a court

of equity extended to a final adjustment of the

rights of the parties to the end that further litigation

might be avoided.

"A trustee may always apply to a court of equity

for aid or directions, and such courts are likewise

open to any of the other parties when a dispute as to

the existence, character, or terms of a trust arises.

And where an accounting is necessary or a question
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as to the amount due exists, or where a doubt arises

as to whether the instrument created a lien, is a

mortgage or deed of trust, recourse to a court is the

safest, if not the only, course to pursue. (Banta v.

Wise, 135 Cal. 279 (67 Pac. 129) ; Godfrey v. Mun-
roe, 101 Cal. 227 (35 Pac. 761); More v. Calkins,

85 Cal. 188 (24 Pac. 729).) Trust deeds to secure

payment of a debt are an anomaly in our system,

and are admittedly inconsistent with the policy of this

state in regard to mortgages.' This being the case,

it would indeed be a harsh rule that would exclude

any of the parties to such an instrument from the

courts; hence, 'It has only been held that such deeds

are not mortgages which require foreclosure.' (Hodg-
kins V. Wright, 127 Cal. 692 (60 Pac. 431).)"

4 Cal. App., pp. 135-136.

There are dicta in the California cases to the effect

that the power of sale in a trust deed furnishes the ex-

clusive method of enforcing the trust deed, precluding

judicial foreclosure. The cases, however, go no fur-

ther than to hold that judicial foreclosure is not re-

quired. In the case at bar (assuming the suit to be one

for foreclosure, which, as already pointed out, it is not),

the trust indenture by its terms contemplates a suit to

foreclose might be brought, and brought by the benefi-

ciary and not the trustee. But however that may be, re+

gardless of contract provisions or local practice, a suit to

foreclose will lie in the federal courts.

Ray V. Tatum, 72 Fed. 114 (C C. A., 5th Cir.).

(4)

The Abstract Company Was Hostile to Appellee.

Assuming that the People's Abstract and Title Com-
pany was not guilty of collusion in the obtaining of the
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Torrens decree, nevertheless the conduct and acts of the

trustee were such as to charge it with hostility to the in-

terests of appellee, and the least that could be said against

the trustee would be that by its acts or its failure to act,

the trustee assumed a position inconsistent with that

of a faithful and diligent trustee, and that its negligence

was so unreasonable and so gross as to indicate antag-

onism to the beneficiary. And the cases permit benefi-

ciaries to bring actions on their own account and in their

names where the trustee is negligent or assumes a hostile

position. And in such cases it is obvious that the trustee

could not be aligned as a party plaintiff.

Appellee duly pleaded the fraud, collusion and neglect

of the trustee. [Tr. pp. 65-67.]

The defendants Austin and Belfords in their answer

alleged that the trustee was served with a copy of the

petition for registration of title. [Tr. p. 93.] The ap-

pellants in their answer admitted the default of the

trustee and alleged that one reason for such default was

that the trustee had knowledge of alleged original frauds

practiced against Austin, and that the trustee knew there

was no defense to the registration proceedings. Accord-

ing to Mr. Lavayea's own testimony he remembered

having received some paper served upon one of the di-

rectors and that Austin and others were plaintiffs. Then

he said:

"I have not the paper to which I have referred in my
possession. I have never seen them since the time I de-

livered them to Mr. Noland. Frankly, I can't recall

whether or not the paper was a summons and complaint

in an ordinary civil action or whether it was a petition

and notice in what is commonly known as a Torrens pro-

ceeding." [Tr. pp. 318, 319.]
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From these circumstances, pleadings and testimony it is

reasonable to deduce that the trustee had been served with

petition and notice in the Torrens proceedings. No doubt

is left as to this because the trustee was charged with

having been served, also with fraud and collusion, and

suffered default to be taken against it.

Appellants in their brief, starting at page 22 thereof,

deal with the testimony of Wm. Story, Jr., and con-

clude from that testimony that "At the time of the trial

it appeared that plaintiff's attorneys, long prior thereto,

had known (and admitted on the witness stand at the

trial) that the trustee was guilty of none of the frauds

charged against it in the complaint * * *." Appellants

also conclude that appellee knew prior to the trial that

the allegations of the complaint were untrue or incor-

rect. We submit that appellee had no knowledge of the

untruth of the allegations and that Mr. Story's testimony

taken as a whole does not warrant the conclusion on the

part of the appellants that appellee's attorneys knew the

trustee was guilty of no fraud.

On redirect examination Mr. Story testified:

"I don't know of any positive statement that Mr.

Lavayea made that he hadn't been served in the Tor-

rens proceeding, at least I don't recall any now * * *."

[Tr. p. 791.]

"There was an interview between him and me and

you (Mr. Lewinson) at your office in this city the

morning of his testimony prior to the time he was placed

on the stand.

Q. I will ask you to state whether, prior to that

time, Mr. Lavayea had made any positive statement to

you that he had not been served in the Torrens pro-
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ceeding. A. Well, as I have stated, to the best of my
recollection, when I first had the conversation with him he

stated that he had no recollection of ever being served in

the Torrens proceeding.

Q. When did he first make the positive statement that

he hadn't been served? A. On the day to which you

refer, in your office, just before he testified; he then

made the statement that the service which had been made,

and which had been referred to, had been made upon a

director of the company. That was the first time that

I had ever heard that that was the case." [Tr. pp.

791-792.]

The conversations between Mr. Story and Mr. Lavayea,

according to the testimony, were not so concrete and defi-

nite as would lead one to believe either that the trustee

was guilty or innocent of fraud. And the opinion of any

one person in that respect as the result of such conversa-

tions would carry very little weight and would bind no

one. The fraud existed or it didn't exist, not upon the

opinion of any person or persons, but upon the facts and

upon the conduct of the trustee and upon all the sur-

rounding circumstances. The appellants alleged in their

answer that the trustee had been served, that the trustee

had notified the appellee, and that the trustee knew there

was no defense to the Torrens proceeding. Such allega-

tions would not have been made without some reason

therefor. Such allegations indicate that the allegers had

communicated with the trustee and had come to an un-

derstanding as to their respective positions. Mr. Story

said he had changed his opinion as to the trustee's col-

lusion and that his opinion was changed because of Mr.

Lavayea's frankness about discussing the matter. How-

ever, Mr. Story changed his opinion during the trial.



-85—

What his opinion might have been makes no difference,

since the acts of the trustee had already been done and the

trustee had actually taken a position hostile to appellee.

Of course the trustee could do nothing else but express

the desire "in ferreting out the facts," since, were it

to refuse to offer assistance in the investigation, its own

wrong, negligence, hostility or fraud would thereby be-

come the more apparent. The attitude of the trustee at

the time Mr. Story changed his opinion was assumed as a

matter of self-protection. Appellants in their brief state

that the testimony of officers of the trustee did not show

any hostility by the trustee against the plaintiff, the ap-

pellee, or a purpose to repudiate the trust, and that the

plaintiff merely had ignored the trustee. The trustee*s

officers could make such statements as they saw fit, but

no number of words denoting innocence or lack of hos-

tility could outweigh or wipe out the acts of or failure

to act on the part of the trustee. Instead of the plaintiff

ignoring the trustee, the trustee had in fact ignored the

plaintiff*. Could appellee be expected to seek aid through

the trustee when that aid and assistance had been made

necessary by the very conduct and hostility of the trustee ?

Seeking such aid might well have expedited transfers to

alleged innocent purchasers.

Seibert, Trustee etc., vs. MinneapoHs & St. Louis R.

Co. et al, respondent, and F. H. Griggs, intervenor, ap-

pellant, 52 Minn. 148 (20 L. R. A. 535), was an ap-

peal by the intervenor from an order of the District Court

sustaining a demurrer to his intervening petition in an

action by the trustee for certain mortgage bonds for their

foreclosure. Affirmed. Mortgage provided that no bond-

holder shall bring action to foreclose independently of
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trustee except after a requisition shall have been made to

the trustee (25% of bondholders), and also until after

refusal of the trustee to comply. Intervenor claimed such

provision was void insofar as it attempted to deprive any

holder from enforcing his remedy whereby he might have

his lien established upon the property. Court held provi-

sion reasonable and valid.

At page 540 of L. R. A. report the court said

:

"Again, the trustee, as mortgagee, representing

the interests of all the bondholders as beneficiaries,

is the proper party to institute foreclosure pro-

ceedings, but if he unreasonably neglects or refuses

to discharge his duty in the premises, doubtless an}^

bondholder may bring an action to enforce the se-

curity for the common benefit."

See, also:

Farmers etc. Co. v. R. Co., 66 Fed. 169, 173, 176;

Cochran v. Pittsburg etc. R. Co., 150 Fed. 682.

TORRENS TITLE.

The Torrens Law Does Not Create a Conclusive

Muniment of Title.

An excellent review of the California cases under the

Torrens Law up to November, 1923, is found in a note

in California Law Review, volume 12, pages 49-53, under

the caption, ''Inconclusiveness of Torrens Title."

The note is as follows:

"The Torrens system of land title registration was

first introduced into California in 1897, Although

the Torrens Act was declared constitutional as

early as 1907, it is only within the last six years

that any considerable amount of land has been regis-
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tered under the act. For this reason it has now be-

come possible for the first time to examine the prac-

tical workings of this latest experiment in title re-

cordation, as exemplified in the decisions of the Cali-

fornia courts.

"The advocates of the Torrens system put forth as

their strongest argument that a Torrens land title is

conclusive. As a result, there seems to be a wide-

spread belief that a title registered under the act is

unimpeachable, that the certificate of ownership is

the title. This belief was in all probability largely

responsible for the adoption of the system in this

state. The incorrectness of this common notion is

demonstrated by a large proportion of the cases that

have arisen under the Torrens Act in California. (See

note 5, page 49, citing cases.) The latest of these

is Petition of Furness. (Citing 62 Cal. App. 753,

218 Pac. 61.) The owner of a parcel of land ap-

plied for registration under the Torrens Act. The

court granted a decree certifying the title. The de-

scription of the land in the decree did not correspond

with the description in the application, and was such as

to include land belonging to an adjoining owner. It

was held that the decree was void on its face and

therefore subject to collateral attack, and that the ad-

joining owner was entitled to have the decree set aside

in a collateral proceeding.

"A Torrens title may be defective for either of

two reasons. The original decree certifying the title

may be subject to attack, or the title may be subject

to encumbrances created after the original registra-

tion but not appearing on the record. In other words,

the title may be defective when registered or it may
become defective after registration, and in either

case the defect may not be discoverable by examina-

tion of the register. If the title was defective at the
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time of registration, the decree certifying the title

will in some cases cure the defect. In many cases,

however, the title will remain defective and the de-

cree will be impeachable in some circumstances by di-

rect, in others by collateral attack.

"The decree is subject to direct attack under the

same circumstances as any other judgment in a civil

action. Thus the code provides that if the summons

in an ordinary civil action is not served personally

upon a defendant, he may appear and answer at any

time within one year after the rendition of the

judgment and have it set aside if erroneous. (Citing

Cal. Code Civ. Proc, Sec. 473.) The appellate

court has held that this section applies to Torrens

proceedings, and that therefore a Torrens decree is

subject to direct attack by a defendant not person-

ally served, at any time within one year. (Citing

Beggs V. Riordan (1919), 44 Cal. App. 230, 186

Pac. 187.) The decree may also be appealed from

in the same cases as any other judgment in a civil

action. (Citing Land Title Law, Sec. 15; Cal. Stats.

1915, p. 1936.)

"A Torrens decree is also subject to collateral

attack in the same cases in which an ordinary judg-

ment may be so attacked. The first of these cases

is where the decree has been obtained by fraud. The

person defrauded has the same remedies that he

would have if the land were not under the provisions

of the act. (Citing Land Title Law, Sec. 106; Cal.

Stats. 1915, p. 1950; Cooper v. Buxton (1921),

186 Cal. 330, 199 Pac. 6 (dictum); In re Sackett

(1921), 53 Cal. App. 592, 200 Pac. 742 (dictum).)

That is, if he was a party to the proceeding he cannot

collaterally attack the decree, but if he was not a

party or a privy, the decree is void as to him. (Citing

Freeman on Judgments, Sec. 336; Black on Judg-
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merits, Sees. 290, 293.) In cases of mistake, how-

ever, a Torrens decree cannot be collaterally at-

tacked. (Citing Cooper v. Buxton, supra; In re

Sackett, supra.) Though the two cases of fraud

and mistake are generally treated as companion cases,

the act specifically provides that where a decree has

been obtained by fraud the party defrauded has the

same remedies as if the land were not under the act

(Citing Land Title Law, Sec. 106; Cal. Stats. 1915,

p. 1950), while there is no such provision in regard

to decrees obtained by mistake.

*'A second class of cases in which the decree may
be collaterally attacked consists of those in which

the notice required by the act has not been given. To
illustrate, if, in the original proceedings, no notice is

personally served upon one in the actual occupation

and enjoyment of an easement over the land, such

person is not bound by the decree, and may assert

his easement, even as against a bona fide purchaser

of the registered title. (Citing Follette v. Pacific

Light & Power Corp. (1922), 64 Cal. Dec. 7, 208

Pac. 295.)

"Still another instance in which the decree may
be attacked in a collateral proceeding is that illus-

trated by the principal case. If the decree certifies

the title to land which was not owned or claimed

by the applicant, so that the true owner of the land

had no notice that the decree would affect it, the

decree is, as to the true owner, void.

"Finally, it is to be observed that while the Tor-

rens Act itself authorizes both direct and collateral at-

tack in certain cases while the land is in the hands
of the original applicant (citing Land Title Law,
Sees. 34, 37, 38; Cal. Stats. 1915, pp. 1939-1940), it

purports to make the title absolutely invulnerable in

the hands of a bona fide purchaser. (Citing Land
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Title Law, Sec. 39; Cal. Stats. 1915, p. 1940.) The
sections giving the bona fide purchaser absolute pro-

tection have, however, been declared unconstitutional

(citing Follette v. Pacific Light & Power Corp.,

supra), insofar as they protect the bona fide pur-

chaser as against one having an interest in the land

at the time of the registration, who was not served

with the notice required by the act. The result is

that a Torrens title is not conclusive even in the

one instance in which the framers of the Torrens

Act attempted to make it so.

"The weaknesses in a Torrens title thus far dis-

cussed have been weaknesses resulting from the in-

conclusiveness of the original decree. But even

though the original decree is free from all error and

hence unimpeachable, the title may become defective

after it has been registered, and the defect may not

appear on the record. For example, it has been held

by way of dictum that the title is subject to tax

liens accruing after it is brought under the act,

even though they are not registered. (Citing In re

Seick (1920), 46 Cal. App. 363, 189 Pac. 314.)

A tax sale, however, does not create a valid encum-

brance on the land unless it is registered within five

days, as prescribed by section 77 of the act. (Citing

In re Seick, supra.) A tax lien is not the only en-

cumbrance that may be imposed on the property

after its initial registration, without appearing on the

record. Thus the act itself provides that liens, claims,

or rights arising under the laws of the United States,

which the statutes of California cannot require to

appear of record upon the register, nevertheless con-

stitute valid encumbrances upon the land. (Citing

Land Title Law, Sec. 34, subd. 6; Cal. Stats. 1915, p.

1939.)



-91-

"It is evident, therefore, that a Torrens title does

not possess that one supposed quality which has

helped most to popularize the system. Most of the

decisions holding a Torrens title inconclusive are jus-

tifiable, either by the express provisions of the act

itself, or on the ground that a Torrens decree is sub-

ject to direct and collateral attack under the same cir-

cumstances as any other judgment. It is on the

latter ground that the principal case must be upheld.

The rule is a familiar one that where it appears from

the record itself that the court had no jurisdiction,

the judgment is void and may be collaterally at-

tacked. ( Citing Black on Judgments, Sec. 278 ; Free-

man on Judgments, Sec. 116.) In the principal case,

it appeared from the face of the record that the de-

cree certified the title to other land than that which

the petitioner owned, as shown by his application.

Over this additional land the court had no jurisdic-

tion.

"Furthermore, the decision seems to be a just one.

The adjoining owner whose land was included in the

decree had notice that the title to his neighbor's land

was to be certified. But he had no notice that his

own title might be called in question. An ordi-

narily prudent man in these circumstances prob-

ably would not appear in the proceeding. His failure

to appear should not enable the court to deprive him
of his title.

"The inability of the courts to protect the Tor-

rens title produces a number of important results.

Registered land does not possess that free alienability

which the system was intended to bring about. It is

still necessary to search titles. It is still necessary to

insure them. For these reasons, the time and ex-

pense of transfer are as great as under the recording

systems. This condition of things is due in part to
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the fact that the Torrens Act, like many other laws,

suffers from maladministration. The principal case

is only one example of litigation resulting wholly

from the negligence of the court rendering the orig-

inal decree. In some states there has been an attempt

to secure a more efficient administration of the law

by creating special courts to handle all cases arising

under the act. This seems impracticable in Califor-

nia by reason of the fact that there is not enough

Torrens litigation to support a court in any county in

the state except possibly Los Angeles. But even if

it were possible to secure a perfect administration of

the law, this would go only a short way toward pro-

tecting the holder of a Torrens title. His title would

still be impeachable in all of the ways that have been

enumerated, so long as the act remains in its present

form.

"The remedy for this state of affairs would seem

to be to amend the act in such a way as to make the

title conclusive and the decree free from any collateral

attack, provided the prescribed notice has been given.

That it is constitutionally possible to do this may be

inferred from the language of the court in Follette v.

Pacific Light & Power Corporation, and it fol-

lows from the decision in the same case that to go

further and make the title conclusive, even though

the prescribed notice had not been given, would be

inconsistent with the due process clause. It is not

within the power of the Legislature to create a per-

fect Torrens title. But it is quite possible to give

the owner of the registered title a much higher degree

of protection than he is given under the present act.

If this were done, land might become as freely alien-

able as the framers of the present Torrens Act in-

tended it to be. Under the Torrens system in its

present form, the facility of transfer of land titles is

not materially increased."
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The Torrens Decree Is Not Binding on Appellee Be-

cause Its Liens on the Three Parcels of Property

Were Known to the Petitioners for Registration,

as Well as Its Post Office Address, and It Was
Nevertheless Omitted as a Party to the Proceed-

ing and Not Served With Process Therein. The

Service by Publication on "Unknown Parties"

Did Not Affect Appellee's Rights.

Section 5 of the Torrens Law (Deering's General Laws,

1915, p. 382) requires that the petition for registration

shall, among other things, contain

:

"A statement of the estate or interest which each

applicant has or claims and whether or not the same

is community property or is subject to a homestead or

to any easement, lien or encumbrance and if so the

name and postoffice address, if known, of each holder

thereof, the nature and the amount of the same, and

if recorded, the book and page of the record; a state-

ment of whether or not the land is occupied and if so,

the full name and postoffice address of each occupant

and what interest he has or claims; a statement of

any other person zvho has any estate or claims any

interest in the or any part of the land, in law or

equity, in possession, remainder, reversion or expec-

tancy, and the names and postoffice addresses, if

known, of every such person together with the names

and postoffice addresses of all the owners of adjoin-

ing lands, so far as the same can be ascertained upon

diligent inquiry."

Section 12 of the Torrens Law (Id., p. 384), which

contains requirements as to service of process, is in part as

follows

:

^'All parties who have not joined in the petition or

» assented thereto in writing and who appear by the
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petition or petition and abstract or report of the ex-

aminer of titles to be interested in the fee, all occu-

pants named in the petition and the husband and wife

of the applicant, if married, shall be personally served

with a copy of the notice, attached to a copy of tJie

petition, if they reside in the state and can, with rea-

sonable diligence, be found and served therein. All

owners of adjoining lands who have not given their

written consent to the hearing of the petition and

who reside in the state and can, with reasonable dili-

gence, be found and served therein, shall be served

with a copy of said notice, without a copy of said

petition, personally.

"As to all persons who have not joined in the peti-

tion or who have not in writing assented to the hear-

ing thereof, who do not reside in the state or who
cannot, with reasonable diligence, be found and served

therein, a copy of such notice, without a copy of the

petition, shall, within thirty days after the first pub-

lication of such notice, be sent to such party at his

last known place of residence, by mail, postage pre-

paid, and if his last known place of residence cannot

with reasonable diligence be ascertained, then such

notice must be mailed to him in care of the county

clerk of the county in which the land is situated;

provided, however, that as to all such persons so to

be served by mail who appear by the petition or peti-

tion and abstract or report of the examiner of titles

to be interested in the fee, a copy of the petition shall

be attached to the copy of the notice mailed to them

as herein provided
;
provided, further, that no copy of

abstract, order or map need be serxed with any

notice."

These provisions of the statute manifestly required that

appellee be made a party to the registration proceedings

J
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and that a copy of the notice of appHcation and of the

petition for registration be mailed to it at its postoffice

address. The failure to follow these requirements of the

statute rendered the judgment void as to plaintiff.

This is settled by the recent case of Follette v. Pacific

Light & Power Corporation, 189 Cal. 193. In that case

the cause was tried upon an agreed statement of facts.

On November 18, 1915, one Bogart, being the owner of

the premises in controversy, deeded an easement of right-

of-way over and across a portion of said premises to de-

fendant for the uses of its light and power lines as a

public utility corporation. This conveyance was duly re-

corded, and defendant took possession of said premises

required for the exercise of its easement. On September

8, 1916, Bogart filed a petition for registration in the

Superior Court of Los Angeles county. In said petition

said easement was not mentioned or referred to and no

reference was made to Pacific Light & Power Corporation,

Bogart alleging that he had title by adverse possession.

Upon filing of the petition, it was ordered that notice of

hearing thereon be given as provided in the Torrens Law,

and notice was thereupon published for four successive

weeks. No service of said notice, other than by publica-

tion, was made, and the defendant had no knowledge of

the pendency of said proceedings until the beginning of

the present action. Thereafter on December 18, 1916,

title in fee was registered in said Bogart without any

notation as to said easement. Thereafter and on January

17, 1917, Bogart sold to one Gibbs who paid full value,

and who relied exclusively upon said certificate of title to

support his claim of being an innocent purchaser for

value. On February 16, 1917, said Gibbs sold to the plain-
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tiff, who similarly relied upon said certificate of title.

Neither Gibbs nor plaintiff went upon or examined the

premises, nor did either of them have any actual knowl-

edge of the claim, interest, easement and occupancy or

possession of the defendant. The court held that the de-

fendant was not bound by the Torrens decree because it

had been intentionally omitted from the proceeding as a

party and had not been served with process.

After quoting from the statute a portion of the matter

quoted above, the court proceeded:

"From these excerpts from the body of the said

Land Title Law it appears to be the clear intendment

of the law that as to every occupant of lands with

respect to which the establishment and registration

of the title is sought, there must be a personal service

of notice, which serves as the process by which such

person shall be brought within the jurisdiction of the

court in which the proceedings for the establishment

and registration of the title to the premises is pend-

ing. Any other interpretation of these essential pro-

visions of the act giving the court jurisdiction over

the subject-matter and the parties interested in such

proceedings would permit the petitioner, by the mere

omission of the name or names of those persons who
were in the actual occupation of the premises in ques-

tion from his petition, to avoid the express require-

ment of the law as to the personal service of the

notice or process upon such person or persons. This

would be to permit him to take advantage of his own
wrong, and to thus violate one of the most ancient

and salutary axioms of our law. This view of the

subject is in harmony with what has already been said

by this court in several well considered cases involv-

ing the power of the Legislature to provide for sub-
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stituted service, or notice and process in proceedings

in rem/'

The court, after reviewing the authorities, concluded:

"The case stands as though the only provision in

the law as to the giving of notice was that requiring

personal service upon the class of claimants in which

this defendant is; and, that notice not having been

given, there was in that proceeding and as to this

defendant no due process of law/'

The Follette case is in accord with the decisions of the

United States Supreme Court and other jurisdictions.

American Land Co. v. Zeiss, 219 U. S. 47 (55 L. Ed.

82), arose on a certificate from the United States Circuit

Court of Appeals for the Ninth Circuit, presenting ques-

tions as to the invalidity under the Federal Constitution

of the McEnerney Act and proceedings thereunder. In

answering the questions in the negative the Supreme

Court discussed the constitutionality of the statute from

the standpoint of the "authority of the state to deal with

the subject" and "the sufficiency of the safeguards pro-

vided in the statute," saying: "The question of power is

intimately interwoven with the sufficiency of the procedure

adopted." (L. Ed., p. 94.) Referring to Title etc. Co. v.

Kerrigan, 150 Cal. 289, the United States Supreme Court

<ibserved

:

"In the Kerrigan case, supra, it was held that the

result of the provisions of the statute was 'to require

the complainant to designate and to serve as known
claimants all whom, with reasonable diligence, he

could ascertain to be claimants'—a construction which

in effect declared that the statute prohibited the omis-

sion of a known claim or claimant, upon the concep-
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tion that the rights of such claim or claimant would

be foreclosed by the general designation and notice

prescribed for unknown claimants." (55 L. Ed. 96.)

Priest V. Board of Trustees, 232 U. S. 604 (58 L. Ed.

751, 1914), was an appeal from the Supreme Court of tho

territory of New Mexico to review a judgment dismissing

a petition for mandamus to compel the trustees of the town

of Las Vegas to execute a conveyance of land within the

boundaries of Las Vegas land grant. The judgment of

the territorial court was affirmed. The petitioners claimed

under deeds in 1888 and 1894 from the then owners and

under a judgment quieting title against certain named per-

sons "and all of the unknown claimants of interests in the

lands and premises" adverse to petitioners. The decree to

quiet title was duly entered in 1894. The territorial court

held that the town of Las Vegas, though unincorporated

at the time, was known to the plaintiffs in the quiet title

proceedings and was therefore not bound by the decree "as

an unknown claimant" and that the finding in the decree

as to jurisdiction was subject to collateral attack.

On the point that the town was not bound by the judg-

ment, the Supreme Court adopted the decision of the ter-

ritorial court because the case depended upon local statutes

"to the construction of which by the (territorial) Supreme

Court we have repeatedly decided to defer. In this case

the deference is the more justified, if indeed it is not com-

pelled, by the subsequent construction of the statutes in

the same way by the Supreme Court of the state."

The decision went beyond the decision in the Folletlc

case, holding that the judgment quieting title was subject

to collateral attack.
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In reviewing the decision of the territorial court the

Supreme Court said in part

:

"The whole question, therefore, is whether the pro-

ceedings of 1894 bind the present defendants, the

board of trustees of the town of Las Vegas.

"The court answered the question in the negative,

basing the answer on the provisions of the laws of

the territory, sections 4010 and 4011 of the Com-

piled Laws of 1897 of the territory, the court said,

provide for an action to quiet title to real property,

and permit the complainant to make parties, *by

their names as near as can be ascertained,' those who

claim an interest adverse to him, the unknown heirs

of any deceased person who made claim in his life-

time, 'and all unknown persons who may claim any

interest or title adverse to plaintiff, * * * ^^_

known heirs by the style of unknown heirs of such

deceased person, and said unknown persons who may
claim any interest or title adverse to plaintiff by the

name and style of unknown claimants of interests in

the premises adverse to the plaintiff, and the service

of process on and notice of said suit against defend-

ants, shall be made in the same manner as now pro-

vided by law in other civil suits.' Service by publica-

tion, the court said, is provided by 2964, and may be

ordered upon a sworn pleading or affidavit 'showing

that the defendant, or any one or more of them in said

cause, resides or has gone out of the territory, has

concealed himself within it, has avoided service of

process on him, or is in any other manner so situated

that process cannot be served upon him or them, or

that his or their names, or place of residence, is un-

known, or that his or their whereabouts cannot be

discovered.' (58 L. Ed., pp. 755-6.)

"* * * The complainants thus knew that the

town of Las Vegas was the confirmee of the grant,
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and that if complainants' title had, by adverse pos-

session, been wrested from any one, it was from such

confirmee. Knowing this, we are of the opinion that

it was their duty to have made the town of Las Vegas

a party, and that the term 'unknown owners' could

not be utilized to divest title from what the act of

Congress, no less than plaintiff's conceded knowl-

edge, told them was the true ownership of the prop-

erty. The court commented upon the abuse which

may be made of statutes providing for constructive

service, and the necessity to so construe them as 'to

hold that where the real owner may be brought into

court by name, his property may not be taken by an

advertisement against unknown owners,' and that

where, 'as in this case, the locus of the title is defi-

nitely declared of record, and such is confessedly

known to the complainant, it is but an exaction of

good faith that the holder of such title should be

summoned by name in order that he may appear and

defend. To exact less is to open the doors wide to

insidious attacks upon property rights, and, indeed, to

ignore the statute which in terms provides (Com.

Laws 4011) that persons claiming interests 'may be

made parties defendant by their names, as near as

the same may be ascertained.' " (P. 756.)

Referring to other cases which had been cited, including

American Land Co. v. Zeiss, 219 U. S. 48, 55 L. Ed. 83,

the Supreme Court said:

"It is not necessary to review them, as the con-

struction of the court of the local statute is that it

required the parties defendant in an action to quiet

title to be designated 'by their names, as near as they

can be ascertained,' and permits parties defendant to

be designated as 'unknown claimants' only when their

names cannot be ascertained. In other words, re-
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qiiires them to be unknown in fact, not merely in

designation. Any other conclusion would make the

statute not a facility for removing clouds from titles,

but for putting clouds upon them; and the accommo-

dation of the law of its process to an exceptional con-

dition could be perverted, and rights divested by a

semblance of notice of adverse claims to them." (P.

757.)

Relative to the findings of jurisdiction in the suit to

quiet title the Supreme Court said

:

"It is contended, however, that the distinction

which the Supreme Court of the territory made

between the findings of the trial court in the

proceedings of 1894, as to jurisdiction and find-

ings as to other matters in issue is without foun-

dation, and that 'the question of the jurisdiction of

the defendants through service by publication having

been adjudicated in the decree of 1894' is conclusive,

'and not subject to attack in this collateral proceed-

ing, whether as a matter of fact it was in issue, or

not.' To sustain the contention Thompson v. Thomp-
son, 226 U. S. 552, 57 L. Ed. 348, 33 Sup. Ct. 129,

is cited. The case was concerned with the faith and

credit to be given to a decree of divorce rendered

upon service by publication. The publication was
attacked because based on an affidavit made on infor-

mation and belief, and it was hence contended that the

court had not acquired jurisdiction. The intention

was held untenable, the court saying that if the affi-

davit could be regarded as defective, it was not in

the omission to state a material fact, but in the degree

of proof; and that therefore the resulting judgment
could not be said to be void on its face. The principle

was declared, however, to be established that the full

faith and credit clause and the statute enacted there-
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under do not apply to judgments rendered by a court

having no jurisdiction of the parties or subject-matter

or of the res in proceedings in rem."

"The case at bar is therefore clearly distinct from

that case. The town of Las Vegas at the time of the

institution of the suit to quiet title and of the publica-

tion of process was, whether regarded as an entity

separate from its inhabitants, or collectively, as com-

posed of them, either not intended to be made a party

under the designation 'unknown claimants of interest,'

or the designation was untrue." (58 L. Ed. 757.)

Other cases in accordance with those just reviewed are

:

Sherman v. People et al, 154 N. Y. Supp. 484

(App. Div., 1915);

Arnold v. Smith et al, 140 N. W. 748 (Sup. Ct.

Minn., 1913);

Kirk V. Mullen, 197 Pac. 300 (Ore., 1921).

From the foregoing authorities it appears the decree of

registration was void as to appellee. It follows that ap-

pellee is entitled to recourse to its security, regardless of

whether or not appellants acquired the Torrens certificate

in good faith.

A Torrens Certificate Cannot Transfer a Merchantable

Title Until One Year After the Decree of Regis-

tration, Where Any of the Parties to the Pro-

ceeding Were Served by Publication.

The title purchased by Gill was, as a matter of law, sub-

ject to being opened under C. C. P., section 473, or by a

suit in equity merely on a formal showing.

In Beggs V. Riordan, 44 Cal. App. 230, it was held that

a Torrens decree is subject to being upset within one year
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under C. C. P. 473. The only showing required in an

appHcation under section 473, was that the Torrens judg-

ment recited "defendant could not, with reasonable dili-

gence, be found and served within this state, and that

service was made by publication and on statutory notice

and by mailing of a copy thereof to appellant's last known

place of residence." (44 Cal. App. 231.)

The following is from the opinion

:

''Under the circumstances shown by the record

there is no doubt that appellant's motion, which was

made within one year after the rendition of the judg-

ment, should have been granted, if the affidavits of

merits upon which the motion was made were suffi-

cient. (Code Civ. Proc, Sec. 473.) In her affidavit

appellant stated 'that affiant has fully and completely

stated all the facts of the case to her counsel herein,

and that she has been informed that she has a full and

complete defense to said action.' The affidavit of her

attorney contains the following: 'That affiant has

examined the tax deeds and record of the proceedings

leading up to the issuing of the tax deeds upon which

plaintiff's action is based, and finds that there are

numerous irregularities in the proceedings, making

said deeds and the proceedings therein void from the

beginning. That he has advised defendant herein,

Mabel B. Riordan, that she has a good and complete

defense to the action of plaintiff herein upon the

merits thereof. The defendant herein, Mabel B,

Riordan, is the owner in fee and record owner of said

property subject only to the alleged claims of said

tax deeds, which are void. That some of said irregu-

larities are duly set out in the affidavit of defendant

herein.' The affidavit of defendant pointed out some
of the alleged defects in petitioner's tax deeds, stat-

ing, among other things, 'That the taxes on said prop-
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erty were extended for a greater sum than was due,

and the property was sold to the state for a sum

greater than was due for said year.' Appellant, in

connection with her motion (although that part of

said section 473 requiring the presentation of such

answer, does not apply to a motion for relief upon the

grounds specified in the motion), tendered a verified

answer denying the plaintifif's alleged ownership of

the land, and alleging that appellant was the owner in

fee and entitled to possession thereof."

''We think that the affidavits of merits were suffi-

cient and that the court erred in denying the motion."

(Citing cases.)

In Parkside Realty Company v. McDonald, 166 Cal.

426, it was held that a merchantable title could not be

acquired until the lapse of one year after a judgment quiet-

ing title where there had been service by publication, as

within that period a defendant served by publication had a

right to have the judgment set aside under C. C. P. 473.

( See especially p. 434.

)

In Holmes v. O'Bryan, 28 Cal. App. 264, it was held

that one not made a party in a McEnerney proceed-

ing, and designedly omitted, might have the same set aside

by an independent suit in equity. To the contention of the

appellant that a proceeding under section 473 was neces-

sary, the court replied

:

"A court of equity was the ampler forum, in whicii

she was entitled to initiate and in a measure control

her own action to quiet her title to the premises, and

set aside the decree in the former proceeding ob-

tained, as she alleged, through fraud." (28 Cal. Apn.

267.)
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The Provisions of the Torrens Law Relative to Bona

Fide Purchasers Are Confused and Contradic-

tory, But Under Them a Purchaser of a Torrens

Certificate Without Knowledge of an Outstand-

ing Title Is Not Preferred to the True Owner.

In Follette v. Pacific Light & Power Company, 189 Cat.

193, the facts of which have already been stated, the court

after quoting sections 34, 36, Zl , 38, 39 and 41 of the

Torrens Law, which are also quoted in the Torrens cer-

tificate set forth above, said:

"It is the contention of the appellant that these

sections of the act in question entitle the purchaser of

a registered title to the premises for which he has

paid full value, to hold the same by a title which shall

be superior to every claim, title, or interest which has

not been protected in the decree of registration, or

which is not expressly excepted from the application

of the foregoing sections of the act; and hence thai

even though the respondent herein was in the open,

actual, and visible possession and occupancy of the

portion of said premises upon and over which its said

easement was being exercised, and even though said

decree of registration of the title to said premises was

void as to his predecessor, Bogart, because obtained

without that personal service of notice of the pro-

ceedings leading up to said decree, which could alone

constitute due process of law, plaintiff's asserted title

as the sole and exclusive owner of said premises in

fee simple, founded upon said decree, must prevail

over the respondent's easement, by virtue of the fore-

going provisions of the Land Title Law. To give

such broad and far-reaching interpretation to these

provisions of said law would be to sweep away all of

those ancient safeguards which the person in the open,

actual, visible, notorious possession and occupancy of
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the real property, under whatever claim of interest or

title, had, against being deprived of his right or claim

of right therein, without his day in court; and would

be to go so far as to declare that such a possessor and

occupant of real property under a claim of right, in-

terest, or ownership, however well founded, would be

defenseless against the holder or transferee of a reg-

istered title under this act, who had acquired the same,

for a full consideration, but without any examination

of the premises or any inquiry as to its actual posses-

sion and occupancy by another; and it would even go

so far as to compel the conclusion that the purchaser

of such a registered title, even 7inth actual knowledge

of the possession, occupancy, and claim of ownership

of another, could still obtain by such purchase a su-

perior title to the land. It is needless to say that such

a destructive interpretation of these provisions of this

law should not be adopted unless such a conclusion is

found to be inevitable after a most searching scrutiny

of the language and intendment of the law ; since it is

not to be presumed that the Legislature, in the enact-

ment of statutes, or the people, in the adoption of laws,

intend to overturn long-established legal principles,

unless such intention is made to clearly appear by ex-

press declaration or by necessary implication. Re
Garcelon, 104 Cal. 570, 584, 32 L. R. A. 595, 43 Am.
St. Rept. 134, 38 Pac. 414; Boyd v. United States,

116 U. S. 616, 29 L. Ed. 746, 6 Sup. Ct. Rep. 524."

"A cursory reading of the several sections of the

Land Title Law above set forth discloses that in eacli

of these the phrase 'good faith,' or its equivalent, 'bona

fide,' is employed in relation to purchasers of regis-

tered titles. If it were possible to so construe these

terms as used in said law as having the same scope and

meaning as that given them by the long course of

decisions prior to the adoption of this law, the case
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would be simplified, for the reason that such pur-

chasers of such registered title would still be required

to take notice of the actual possession and occupancy

of the premises by another, and would still be bound

to all that such notice imported, and hence could not

be bona fide purchasers of the premises as against the

prior and superior rights and interests of such actual

possessor thereof. But the framers of this law evi-

dently intended that such should not be the interpreta-

tion to be placed upon these terms. By the provisions

of 34 of this law the only actual possession and occu-

pation of the premises to which the title of the reg-

istered owner or his successor is subject are : ( 1 ) Of
the holder of a lease or agreement for a lease for a

period not exceeding one year; (2) of a public high-

way; (3) of a subsisting right-of-way or easement

created within one year before issue of the certificate

of title relied upon, over or in respect to the land;

(4) the lien of taxes or special assessments; (5) liens,

claims, or rights arising under the laws of the United

States, The only two of the foregoing exceptions

with which we are at present concerned are those re-

lating to leases and easements. It might well be

questioned, in passing, whether the selection of these

two classes of occupants of premises claimed under a

registered title as exempted from its terms does not

deprive this law of that uniformity of operation which

the State Constitution requires in all general laws.

Const., Art. I, II."

"* * * To return, then, to the purposes of the

framers of this law, as disclosed by its express terms,

it would appear from a reading of section 36 thereof,

above quoted, that, except as to the favored classes

of occupants above referred to, the purchaser of a

registered title shall not be held 'to inquire into the

circumstances under which any previous registered
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owncr was registered' and shall not 'be affected with

notice, actual or constructive, of any unregistered

* * * interest,' and this section further declares

that 'knowledge that any unregistered * * * in-

terest is in existence shall not of itself he imputed as

fraud.' It is thus positively and expressly stated by

this section of the law, not only that the actual pos-

session and occupancy of the premises by the holders

of interests therein other than those excepted by the

earlier section shall not impart notice of the rights

of such possessors and occupants, but that even actual

knowledge of their said possession and occupancy on

the part of the purchaser of a registered title shall

furnish no protection against such title. Applying,

this inescapable interpretation of these sections of this

law to the case at bar, it would follow that, even

though the plaintiff had actual knowledge of the

occupant's possession and occupancy of said premises,

in the exercise of its easement therein, and even

though the plaintiff actually knew that the respondent

was the owner of such easement by the purchase of

the same from the plaintiff's predecessor, Bogart, and

even though the plaintiff actually knew that the right

and interest of said respondent, and its actual occu-

pancy of said premises thereunder, antedated the pro-

ceedings for the registration of Bogart's title thereto,

the plaintiff could still rest serenely upon his regis-

tered title as superior to the respondent's right and

interest in the premises, and could maintain this suit

in ejectment, and oust the respondent therefrom.

What, then, becomes of the ancient doctrine of bona

fides and good faith in the purchases of real prop-

erty? What of due process of lawf Under this sec-

tion of the law in question, as thus interpreted, these

would no longer exist. It may be contended, how-

ever, that under 37 of said law, these ancient mean-
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ings and safeguards thus expressly destroyed have

still been preserved and restored. That section reads

as follows:

'' 'Sec. Z7. In case of fraud, any person defrauded

shall have all rights and remedies that he would have

had if the land were not under the provisions of this

act; provided, that nothing contained in this section

shall affect the title of a registered owner who has

taken bona fide for a valuable consideration, or of any

person bona fide claiming through or under him.'

"It may be pertinently inquired what the term

bona fide, as twice employed in this section, is in-

tended to mean. Was it intended that a purchaser

having actual knowledge of the full extent of the

prior rights and interests in the premises to be pur-

chased could not, with such knowledge, be a purchaser

in good faith? If; so, what, then, becomes of the

express terms of the former section, declaring that

such actual knowledge shall not be imputed as fraud?

If not, then these two sections of the law are in open

antagonism and confusion. This state of confusion

is not relieved, but is rather increased and intensified

by 39 of the act, which declares that 'no unregistered

estate, interest, power, right, claim, contract, or trust

shall prevail against the title of a registered owner

taking bona fide for a valuable consideration, or of

any person bona fide claiming through or under him.'

"Our conclusion, therefore, is: That the provi-

sions of the Land Title Law which purport to entitle

the purchaser of a registered title to the premises in

the actual possession and occupancy of another, to

hold the same superior to the prior rights and inter-

ests of such possessor, notwithstanding that such reg-

istered title is subject to the infirmities shown to exist

in the instant case, are obnoxious to the provision of
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the Federal Constitution, which provides that persons

shall not be deprived of their property without due

process of law."

In Christensen v. Christensen, 219 Pac. 615 (Ore.,

1923), the case is stated in the headnote as follows:

**Registration of plaintiff's prior mortgage on land

registered under the Torrens system (Or. L. 9973.

9974, 9987, 9988, 9992, 99997, 9998, 10023, 10024,

10028), without notation of such mortgage upon

owner's duplicate certificate, as provided in section

9998, held such constructive notice to a purchaser at

a sheriff's sale foreclosing a subsequent attachment

lien as to prevent him from asserting defense of

innocent mortgagee, section 9998 prescribing that

such a duplicate may be presented, being merely a pro-

vision for the owner's convenience, and not for the

purpose of giving notice; the real source of notice

being the register."

The following is from the opinion

:

"This suit involves a construction of a crude

attempt to graft upon our statutes an exotic system

of registration, to be carried along coincidentally with

the old and tried system which has been in force since

the first organization of civil government in Oregon.

There are serious doubts as to its constitutionality,

but both parties in this case are claiming under it, and

we assume, in the consideration of this case, that the

system is constitutional. It is seldom used in this

state, and no one can examine its provisions without

being struck by its extreme crudity, and by the fact

that it requires a good deal of judicial construction

to make it workable at all. Anyone who has perused

Niblack's Analysis of the Torrens System will be

impressed with the fact that under all governments
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having constitutional limitations upon the judicial

power these Torrens statutes are crude to the extent

of being almost unworkable, but, assuming that there

is enough left of them after striking out clearly un-

constitutional attempts to confer upon an administra-

tive officer many powers that are clearly judicial, we

will consider the case in hand.

"We find nothing in our statute which makes the

owner's duplicate certificate constructive notice, or

any notice, of any fact connected with the title, and

we do not regard this statute so beneficial in character

as to entitle us very liberally to construe into it pro-

visions not contained in the statute itself." (219 Pac.

617.)

Gill Was Not a Bona Fide Purchaser for Value Be-

cause He Had Knowledge of Appellee's Outstand-

ing Title and Irregularities in the Registration

Proceeding, or What Is the Same Thing, He Had
Knowledge of Facts and Circumstances Which

Put Him on Inquiry.

The authorities show that it was Gill's duty to take

active steps to advise himself of the facts; that he had no

right to rely on representations made by Davis and Thom-

ason; that he was put on inquiry by any unusual circum-

stances such as the loss of the water stock, the defaults in

the registration proceeding, and Austin's possession; that

being so put on inquiry, it was his duty to diligently follow

up all available clues.

In Coal Co. v. Doran, 142 U. S. 417, the court said:

"* * * Actual notice embraces all degrees and

grades of evidence, from the most direct and positive

proof, to the slightest circumstances from which a

jury would be warranted in inferring notice, while
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constructive notice is a legal inference from estab-

lished facts, and, like other legal presumptions, does

not admit of dispute. He must take care, and make

due inquiries, or he may not be a bona fide purchaser.

* * * He has no right to shut his eyes or ears to

the inlet of information, and then say he is a bona fide

purchaser without notice. * * * Whatever is

sufficient to put a person on inquiry is considered as

conveying notice; for the law imputes a personal

knowledge of a fact, of which the exercise of common
prudence might have apprised him."

In Livingston v. N. Y., O. & W. Ry. Co., 184 N. Y. S.

665, 666, the court said:

"This deed purported to convey the fee, and the

grantor entered into a covenant which of itself, was

intended to give notice of the defect in his title, for

'unusual clauses always excite suspicion' (Broom's

Legal Maxims (8th Am. Ed.) 289)."

In Elliott V. Atlantic City, 149 Fed. 849, the court said,

referring to the purchasers

:

"They had no right to rely upon the representations

of the solicitor of the complainant, and in doing so

they assumed the risk."

In LeVine v. Whitehouse, 37 Utah 260, the court said,

quoting from Pomeroy on Eq. Jur.

:

"When, however, the grantor, vendor, or mort-

gagor admits that his title was defective or incum-

bered, or that there was some outstanding claim upon

or equity in the property, or makes any other com-

munication which, unexplained, would constitute an

actual notice, but adds a further declaration to the

effect that such defect has been cured or incumbrance

removed, or claim of equity rescinded and destroyed.
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the purchaser * * * is not warranted in accepting

and relying upon this explanation or contradiction;

the information obtained under such circumstances

and from such a source is sufficient to put a prudent

man on inquiry."

In Peterson v. Weist, 93 Pac. 519, it was said by Rud-

kin, J. : "They could not blindly rely on the statement of

their vendors."

In Dewey v. Kimball, 89 Minn. 454, it was held that the

fact that a decree quieting title was obtained by default

was, itself, sufficient to require a person relying on the

decree to make inquiry of the party defaulting, as the

default indicated that the property had been transferred

prior to the proceeding.

In Krueger v. U. S., 246 U. S. 69; Mathieson v. Craven,

228 Fed. 345; U. S. v. Wesley, 189 Fed. 276, and in Gulf

Coast Canning Company et al. v. Foster, 17 So. 683, it

was held that a purchaser is chargeable with knowledge of

all facts appearing of record in his chain of title. Some

of these cases were cases in which the purchaser was held

chargeable with knowledge of matters appearing in the

judgment roll in a proceeding in the chain of title.

In Otis et al. v. Texas Company, 96 So. 1, it was said:

"The purchaser is bound to ascertain the nature of

the title which he seeks to purchase, and in looking

up titles he must examine them act by act. * * *

Nor for a further reason can the plaintiffs be consid-

ered as innocent third persons purchasing in good

faith. Their very act of purchase in express terms

shows they were purchasing a litigious right."
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In Dewey v. Kimball, 89 Minn. 454 (s. c. 95 N. W.

217, 895; 96 N. W. 704) (1903), it was held that a de-

fault in the judgment roll put the purchaser on inquiry.

There were two appeals in the case; one from a decree of

registration, and the other from an order denying a mo-

tion of the intervenor, National Bond & Surety Company,

to vacate the decree and for leave to answer. Judgment

was vacated and case remanded. The order appealed from

affirmed pro forma. The motion was made more than

sixty days after the entry of judgment or decree but the

appeal therefrom was taken within the statutory period of

six months. The only persons made defendants in the reg-

istration proceedings were M. L. Kimball and unknown

persons. Kimball appeared and assented in writing to the

registration. Prior to the registration proceeding the

National Investment Company, a Minnesota corporation,

with offices in St. Paul, took from the state an assignment

of a tax certificate on the lot in question, which was lo-

cated in Duluth. Thereafter it paid further delinquent

taxes and received "a subsequent tax receipt." On March

2, 1897, it assigned the certificate and subsequent receipt

to the bond company, which was also a Minnesota cor-

poration, and at all times since the latter was the owner,

holder and possessor thereof. The taxes for 1896-7-8 also

became delinquent, were paid for by the bond company,

which in each instance received a subsequent tax receipt.

Referring to the two corporations, the court said: "We

do not regard it as material that at the time of the.se

various proceedings the same person was the secretary

of each corporation, but such was the fact " (pp. 455-

456.) On March 6, 1901, Maria Dewey (who was later

the applicant in the registration proceedings) brought a
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suit to quiet title against one Emma Hicks and the in-

vestment company. Personal service was had upon the in-

vestment company, but it made no answer, and judg-

ment was thereafter taken against it by default. On

February 8, 1902, a few days prior to the bringing of

the registration proceeding, the bond company requested

the county auditor in writing, as the holder of the tax

certificate and the subsequent receipts, to issue a notice

of expiration of the redemption period, addressed to one

Nolte, who was apparently the record owner of the prop-

erty. Such notice was issued and served on Nolte. The

sheriff's return of service made to the county auditor as

provided by law prior to the filing of the registration pro-

ceeding. The abstract of title on file in the Torrens pro-

ceeding showed the assignment of the tax certificate to

the National Investment Company, the payment of sub-

sequent taxes and notice of the expiration of the redemp-

tion period. The examiner suggested in his report that

the National Investment Company be made a party de-

fendant in the Torrens proceeding, but this was not done.

The court quoted approvingly the following from the ex-

aminer's report:

"On the 27th day of February, 1902 (some eleven

months after the rendition and recording of the judg-

ment hereinbefore referred to), the county auditor, at

the request, apparently, of the National Investment

Company, caused a notice of the expiration of re-

demption period from said tax sale and assignment

for taxes of 1893, above referred to, to be issued,

which notice was thereafter duly served, and proof of

service thereof made, and filed in said auditor's of-

fice March 28, 1902. While I am of the opinion that

the judgment in the action to quiet title, adjudging
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the invalidity of all claims or liens of the National

Investment Company, is binding and conclusive upon

it, it does not bind the assignees, if any, of said

company, who were such prior to the commencement

of the action in which said judgment was rendered.

It would certainly seem from the proceedings had in

the auditor's office, as above indicated, that some

person other than said company may have some rights

based upon the aforesaid tax assignment, which were

not cut off by said judgment. I am therefore of the

opinion that parties, if any, claiming under the Na-

tional Investment Company prior to the commence-

ment of the action aforesaid, should be made parties

defendant; but as there is nothing of record to indi-

cate who, if any, they are, I would suggest that the

National Investment Company and the usual 'un-

known parties,' as required by the statute, should

be named and made parties defendant in this proceed-

ing." (89 Minn. 458.)

The court proceeded:

"We quite agree with the court below in its re-

mark that the party applying to vacate the decree

(the bond company) should have been made a party

by name, and would have been if the applicant had

used due and proper diligence. It is very evident to

us that, had she exercised the slightest degree of care

or industry, she would have been informed that the

investment company had, some time prior to the

bringing of her action to determine adverse claims,

parted with the tax certificate theretofore issued to it.

and the subsequent receipt, and had no further claim

or lien upon the land, and, through proper inquiries

of the officers of such company, would have learned,

without difficulty, the name of the owner of the cer-

tificate and receipt. Inquiry of the secretary would

have brought the information and the name of the
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assignee. That the investment company had disposed

of its claims, and had no further Hen or interest,

should have been sug"gested to the applicant by its

failure to answer in the action before mentioned,

and also by the records in the office of the auditor,

wherein it appeared that, some eleven months after

the default judgment was entered, some one was as-

serting a lien upon the premises for the amount paid

for taxes (several hundred dollars) and was endeav-

oring by reason thereof to foreclose the lot owner's

right of redemption from the tax sale. This fact

alone was sufficient notice to the applicant to put her

upon investigation and inquiry, and slight search for

the truth would have disclosed the real facts.

"Not only was there a failure to make this inquiry,

either at the office of the county auditor or at the

office of the investment company, but it looks as

though there was an effort to avoid it. Counsel for

the applicant ignored the recommendation and sug-

gestion found in the examiner's report, and pro-

cured a formal order of the court naming the person

to be designated as defendant in the summons, in ad-

dition to unknown parties—a person who had pre-

viously and formally, in writing and upon the appli-

cation, waived all right to any further notice whatso-

ever in the proceeding. Although the examiner was
of the opinion, and so stated, that the investment

company was bound and concluded by the judgment

entered in the action against it, he further stated em-
phatically that an assignee of such company, to whom
the assignment had been made prior to the com-
mencement of the action, would not be bound by it,

and that the company itself should be named as de-

fendant. Prudence upon the part of the counsel for

the applicant, to say nothing of the moral aspect of

the case, not only demanded some investigation, but.
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in addition, that the examiner's report and suggestion

be observed. The appHcant and her counsel could

not close their eyes to the record in the auditor's

office, pay no attention to it, or to what might be sug-

gested thereby, and also disregard, ignore, and prac-

tically sweep aside the report and advice of the ex-

aminer. If such a course of conduct should be up-

held, the Torrens law would prove an instrument of

oppression, and its enforcement would result in in-

calculable injury. (Pp. 459-461.)

"We hold that the provision of section 19 in re-

spect to who shall be and shall be known as de-

fendants is mandatory, and that a failure to follow

the advice and suggestion of the examiner of titles,

as found in his report, amounts to a failure to ob-

serve this provision, and renders any judgment there-

after entered invalid and void for want of jurisdic-

tion over the person or party named by the exam-

iner. It is no answer to this to say that the invest-

ment company had already had its day in court, and

was absolutely concluded by the judgment. That

judgment, if properly obtained and entered, was

conclusive upon it; but this was a matter to be

brought to the attention of the court, and passed

upon at the hearing of the application and under a

plea of res adjudicata.

"It is urged in the brief of counsel for the appli-

cant that the records show that this title was, soon

after the entry of the decree, registered in the name
of another party, alleged to have been a purchaser

of the land for value and in good faith. But no

such party could acquire any right as against a per-

son aggrieved by the decree, taking an appeal as

prescribed by the act. The decree of registration

itself is taken, in accordance with laws 1901, p. 357,

30 (c. 237), subject to the right of appeal by any
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aggrieved party within six months from the entry

thereof. While the rights of this alleged good-faith

purchaser have not been brought before this court

for adjudication, we suggest that the Torrens Act

expressly fixes and limits these rights, and must

govern them. We need not consider the case fur-

ther." (p. 462.)

On an application for rehearing the court propounded

two questions, for further argument, the second of which

was as follows:

*'Is the judgment invalid and void as to all parties

defendant, or simply invalid and void as against the

person or party named by the examiner, and who
should have been designated in the summons as de-

fendant?" (p. 463.)

Upon rehearing the court adhered to its original con-

clusions.

In Krueger v. U. S., 246 U. S. 69 (62 L. Ed. 582)

(1917), there was an appeal from the United States

Circuit Court of Appeals for the Eighth Circuit, to re-

view a decree which reversed a decree of the District

Court for Colorado dismissing the bill in a suit by the

United States to cancel a patent for public land. Af-

firmed. The bill alleged that the patent to the land con-

sisting of eighty acres upon a soldier's additional home-

stead entry, had been secured by false affidavits that

the land was unoccupied, unimproved and unappropri-

ated, whereas in fact the land had been for several years

previously in the open and notorious possession of one

Benson under title deraigned from the Denver, Pacific

Railway and Telegraph Company, under a land grant

by Congress. It was also charged that the fraud was
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perpetrated by an agreement between the entryman and

the husband of the defendant and that defendant took the

conveyance from the entryman with notice of the fraud

and without consideration. The District Court found

the patent had been obtained by fraud, but that defendant

was a bona fide purchaser without notice, but the Cir-

cuit Court of Appeals held defendant had constructive

notice of facts which, if investigated, would have led

her to knowledge of the fraud, and reversed the judg-

ment in her favor. The Supreme Court said in part:

"We have no doubt from the facts found that

Benson had such possession and occupation of the

premises as gave at least constructive notice of the

nature and extent of his title. (L. Ed. 585.)

"* * * But we need not dwell upon any infer-

ences which may arise from the relationship between

Mrs. Krueger and her husband and her actual knowl-

edge of Benson's possession, for we think the Circuit

Court of Appeals was right in reaching the conclusion

that Mrs. Krueger had at least constructive notice of

the manner in which the land had been obtained from

the Government. If the affidavit of Moses had truth-

fully stated possession of Benson, Benson would have

had an opportunity to claim his rights under the Act

of March 3, 1887, and the regulations of the Land

Department. From the receiver's receipt, which was

the evidence of title of record when Mrs. Krueger

obtained the deed from her husband, she was bound

to know that the land had been obtained upon an af-

fidavit of Moses asserting that the land was not occu-

pied adversely. Under the decisions of this court she

was chargeable with notice from Benson's possession,

and his record title from the railroad company, that

he had a preferential right of purchase under the

Act of March 3, 1887. Gertgens v. O'Connor, 191
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U. S. 237, 246, 48 L. Ed. 163, 169, 24 Sup. Ct. Rep.

194; Ramsey v. Tacoma Land Co., 196 U. S. 360,

364, 49 L. Ed. 513, 514, 25 Sup. Ct. Rep. 286. Hav-

ing such notice of the origin of the title under which

she had purchased, she was chargeable with' notice

of the facts shown by the records, and could not shut

her eyes to these sources of information and still be

an innocent purchaser without notice. This doctrine,

often asserted in this court, was summarized in Ochoa

V. Hernandez y Morales, 230 U. S. 139, 164, 57

L. Ed. 1427, 1438, 33 Sup. Ct. Rep. 1033, in which

it was said:

" 'It is a familiar doctrine, universally recognized

where laws are in force for the registry of recording

of instruments of conveyance, that every purchaser

takes his title subject to any defects and infirmities

that may be ascertained by reference to his chain of

title as spread forth upon the public records. Brush

V. Ware, 15 Pet. 93, 111, 10 L. Ed. 672, 679; Sim-

mons Creek Coal Co. v. Doran, 142 U. S. 417, 437, 35

L. Ed. 1063, 1071, 12 Sup. Ct. Rep. 239; North-

western Nat. Bank v. Freeman, 171 U. S. 620, 629.

43 L. Ed. 307, 31 T, 19 Sup. Ct. Rep. 36; Mitchell v.

D'Olier, 68 N. J. L. 375, 384, 59 L. R. A. 949, 53

Atl. 467.'

"If Mrs. Krueger had used these sources of infor-

mation she would have ascertained that the Moses

affidavit wherein it was stated that the lands were

not in any manner occupied adversely was untrue;

constructively, she is held to have knowledge of these

facts. Washington Securities Co. v. United States.

234 U. S. 76, 79, 58 L. Ed. 1220, 1223, 34 Sup.

Ct. Rep. 725. And see Dallemand v. Mannon, 4

Colo. App. 262, 264, 35 Pac. 679. The defense of

bona fide purchaser is an affirmative one, and the

burden was upon Mrs. Krueger to establish it in or-
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der to defeat the right of the Government to have a

cancellation of the patent, fraudulently obtained.

Wright-Blodgett Co. v. United States, 236 U. S.

397, 403, 404, 59 L. Ed. 637, 640, 35 Sup. Ct. Rep.

339; Great Northern R. Co. v. Hower, 236 U. S.

702, 59 L. Ed. 798, 35 Sup. Ct. Rep. 465." (586-

687.)

McArthur v. Scott, 113 U. S. 340 (28 L. Ed. 1015)

(1885), was an appeal from the Circuit Court of the

United States for the Southern District of Ohio. The

case arose on a bill in equity by the children of Allen

C. McArthur, a son of John Duncan McArthur, to en-

force a trust and establish a title in fee in lands in Ohio

under the will of their grandfather. The decree was

reversed. Purchasers of real estate relied upon a decree

annulling the probate of the will. It was held that a de-

cree annulling probate was absolutely void as against

grandchildren afterwards born and that they were en-

titled to recover their shares under the will against the

heirs and purchasers. The court said in part:

"As under the statute of Ohio, as construed by

the Supreme Court of that state, a decree annulling

the probate of a will is not merely irregular and

erroneous, but absolutely void, as against persons

interested in the will and not parties to the decree;

and as these plaintiffs were neither actually nor con-

structively parties to the decree setting aside the

will of their grandfather, it follows that that decree

is no bar to the assertion of their rights under the

will. To extend the doctrine of constructive and vir-

tual representation, adopted by courts of equity on

considerations of sound policy and practical neces-

sity, to a decree like this, in which it is apparent that

there was no real representation of the interests of
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these plaintiffs, would be to confess that the court

is powerless to do justice to suitors who have never

before had a hearing.

"The subsequent partition among the heirs at law,

and the conveyances by them to third persons for

valuable consideration, cannot affect the title of these

plaintiffs. All the facts upon which that title depends

appeared of record in judicial proceedings, of which

all persons, whether claiming under or adversely to

the will, were bound to take notice. The will and the

original probate thereof were of record in the county

in which the probate was granted. The will, as there

recorded, showed the estate devised to these plaintiffs

and to the executors in trust for them. The re-

cording of the will and probate in any other county in

which there was land devised was required for the

purpose of evidence only, and not to g'ive effect to

the probate. Hall v. Ashby, 9 Ohio 96, 99 ; Carpenter

V. Denoon, 29 Ohio St. 379, 395. The record of the

decree setting aside the will showed that neither

these plaintiffs nor any executors or successors of

executors in trust were parties to the suit; and,

consequently, that the plaintiff's title under the will, as

originally admitted to probate, was not affected by

that decree. The subsequent purchasers must there-

fore look to the vendors, and have no equity as

against these plaintiffs. Even a purchaser of land

sold under a decree in equity, though he is not af-

fected by mere irregularity in the mode of proceed-

ing against the parties to the suit in which the decree

is rendered, yet, as has been observed by Lord Redes-

dale, and repeated by the Supreme Court of Ohio, is

to see that all proper parties to be bound are before

the court, and that taking the conveyance he takes a

title that cannot be impeached aliunde/' Bennett v.

Hamill, 2 Sch. & L. 566, 577; Miasse v. Donaldson,

8 Ohio 377, 381 (pp. 1035-1036).
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In Peterson et al. v. Weist et al., 93 Pac. 519 (Wash.

1908), the action was to enjoin defendants from remov-

ing timber under contract in existence prior to time of

plaintiffs' purchase and referred to in deed under which

plaintiffs claimed. According to the recitals in said deed

the contractual rights of the defendants had expired, but

the recitals were erroneous. From a judgment for de-

fendants plaintiffs appealed. Judgment affirmed. The

opinion is by Rudkin, J., and is as follows:

"The judgment appealed from is manifestly right.

Tt is a well-settled rule that, where a purchaser has

knowledge or information of facts which are suffi-

cient to put an ordinarily prudent man upon inquiry,

and the inquiry, if followed with reasonable dili-

gence, would lead to the discovery of defects in the

title, or of equitable rights of others affecting the

property in question, the purchaser will be held

chargeable with knowledge thereof, and will not be

heard to say that he did not actually know thereof,

and will not be heard to say that he did not actually

know of them. In other words, knowledge of facts

sufficient to excite inquiry is constructive notice of

all that the inquiry would have disclosed.' 23 Am. &
Eng. Ency. Law (2d Ed.), p. 495; Mann v. Young,

1 Wash. T. 454; Wickman v. Sprague, 18 Wash.

466, 51 Pac. 1055; Deering v. Holcomb, 26 Wash.

588, 67 Pac. 240, 561; Rattehmiller v. Stone, 28

Wash. 104, 68 Pac. 168. Here the appellants had

notice of the reservation of the timber from the re-

citals in the deed through which they claimed and

from other sources, but claim they had no notice of

the time allowed for its removal except the notice

conveyed by the recital in the Baxter deed, which

was three years from February 10, 1902. If they

had no notice of the time allowed for the removal
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of the timber, it was solely because they made no

inquiry. They could not blindly rely on the state-

ment of their vendors (Foster, Neville & Co. v. Stall-

worth, 62 Ala. 547), and they made no inquiry from

any other source. In fact, they made no inquiry of

their vendors, but relied on the recital contained in

the deed transmitted to them through the mail. We
think the court was amply warranted in finding that

the appellants had actual notice of all of the facts,

including the time allowed for the removal of the

timber, but the recital in the deed under which they

claimed was sufficient of itself to excite inquiry,,

which, if followed up, would lead to notice." (93

Pac. 519-520.)

Mr. Gill, although a real estate operator and mort-

gage loan banker, had no experience with Torrens titles

up to the time he acquired the property involved in this

suit. If he accepted the Torrens certificate without tak-

ing the advice of counsel, as he claimed in his testimony,

he was guilty of the grossest negligence. Had he laid be-

fore competent counsel the outlines of the transaction

as he undertook to detail them on the stand, he would

have been advised substantially as follows: *'Mr. Gill,

you are purchasing both land and water stock. You

have submitted a Torrens certificate indicating that Thom-

ason, your vendor, has title to the land, but you have

submitted no evidence whatever that the water stock ever

stood in the name of Thomason on the books of the

water company, or that Thomason ever had possession

of the stock certificates evidencing title to the same. In-

stead, you say that all you know about the water stock

you have learned from Thomason and Davis, his attorney,

both of whom are strangers to you. Their statement
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that the water stock was lost either by Austin or Thom-

ason strikes me as being extraordinary, especially in view

of the fact that Davis' statement to you that the water

stock is appurtenant to the land is not justified, and his

satement that a Torrens certificate is good against all

comers would indicate either that he had not read Thom-

ason's certificate or he was purposely misleading you.

The Torrens certificate you have submitted shows on its

face that it is not a conclusive muniment of title. It

expressly declares it may be impeached for fraud, or

set aside if the time in which to appeal from the de-

cree of registration has not expired. You are not en-

titled to rely upon the recitals in the certificate, and I

have therefore examined the judgment roll in the regis-

tration proceeding. I find the recital in the certificate

that the decree of registration was signed on December

7, 1917, is incorrect. The decree was in fact not signed

until December 13, 1917. The time for appeal has there-

fore not expired. I further find the service in the regis-

tration proceeding was by publication, and therefore

Thomason cannot give you a merchantable title until one

year has elapsed after the making of the registration de-

cree, that is to say, for more than ten months from

this time. I further find that the judgment roll shows

the Delta Land & Water Company had a mortgage in

the form of a trust deed on the property, which secured

a note for the principal sum of $55,000.00, and this note

was also secured by the pledge of 300 shares of water

stock which is called for by your contract. Now, the

registration decree was taken by default against the Delta

Company and the trustee. This indicates that the Delta

Company might have sold the note to a third person.
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The registration proceeding could not be lis pendens as

to a purchaser prior to the date of the filing of the pro-

ceeding. I further find that while cancelling the trust

deed on the land, the decree did not discharge the note

or affect the water stock. I say it did not affect the water

stock because it is silent as to it, and the Civil Code, sec-

tion 324, relative to making water rights appurtenant

to land, does not apply to the water stock in question,

because the by-laws of the company, which are in your

chain of title, and are of record in Imperial county, show

that section was not complied with. Indeed, these by-laws

specifically state that no transfer of stock 'shall be

valid until the surrender of the certificate and the ac-

knowledgment of such transfer on the books of the com-

pany.' I also find from the judgment roll and the records

of the Torrens office that the day after the land was

registered in Austin's name it was transferred to Thom-

ason, but you tell me that Austin, for many years the

owner of the land, is still in possession. Now, Mr. Gill,

while perhaps no single circumstance mentioned in itself

indicates fraud, in the registration proceeding, all of the

circumstances taken together show, to say the least, that

there was something unusual about those proceedings,

and there is something unusual about the water stock.

Your contract of indemnity with Thomason recognizes

that you are buying a law suit. It is said in a very

old law book relative to notice of defects in title, namely,

Brooks' Legal Maxims, 'Unusual clauses always excite

suspicion.' If you purchase this property and wish to

resist a suit that may be brought against your title for

fraud in accordance with the express terms of the Torrens

certificate, in the language of the Supreme Court of the
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United States, 'you must take and make due inquiries

or you may not be a bona fide purchaser.' (Simmons

Creek Coal Co. v. Doran, 142 U. S. 417, 437.) My ad-

vice to you, Mr. Gill, therefore, is not to purchase this

property without at least first making inquiries by tele-

gram or letter of the Delta Land & Water Company,

and in person of the People's Abstract & Title Com-

pany, the Imperial Water Company No. 5, and the Pa-

cific Mutual Life Insurance Company."

The suggestion made by counsel that because Gill

sought to perfect his title to the water stock by omitting

to pay the assessments thereon and bidding the same in

on delinquent sale, in appellant's absence, for a nominal

consideration, he was not chargeable with notice because

of the false statements of Davis and Thomason regarding

the water stock, is scarcely worthy of comment. A sum

paid upon a delinquent sale is obviously not a criterion of

value any more than a sum paid for a tax title. The trial

judge referred to the water stock as a "very valuable

asset" [Tr. p. 239], taking judicial notice of what every

one in Southern California knew, namely, that the land

acquired by Gill without the water stock was not worth

$10 an acre.

In Ruhl V. Mott, 120 Cal. 677, the court, in speaking

of various fraudulent representations made by a vendor

to a vendee, said

:

"But when thereafter he discovers that he has

been put upon and defrauded as to one material mat-

ter, notice is at once brought home to him that the

man who has been false in one thing may have been

false to him in all, and it becomes incumbent upon

him to make full investigation."
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Appellee Did Not Have a Plain, Speedy, Adequate

and Complete Remedy at Law in the Torrens

Proceeding by Motion to Vacate the Decree on

the Ground of Fraud.

The contentions of appellant that appellee had a

remedy by motion in the state court under section 473 of

the California Code of Civil Procedure, that that remedy

was adequate and complete and defeats the equity juris-

diction of the federal court, is based almost altogether

upon the decision of this court in Eggers v. Krueger.

236 Fed. 852. The Eggers case, however, is clearly dis-

tinguishable. The suit there was for an injunction to

restrain the enforcement of a judgment in the state court

on the ground that it had been obtained by fraud. In

reversing the decree of the court below, which granted

an injunction, this court followed the decision of the

Supreme Court of California to the effect that under the

facts of the case before the court the remedy by motion

under section 473 of the Code of Civil Procedure was ex-

clusive. In that behalf this court said

:

"It is plain from the record that this plaintiff

knew of the judgment in favor of Sophie Suter

against himself individually less than four weeks

after rendition of the judgment, and inasmuch as

he fails to show satisfactory reason for not avail-

ing himself of an appeal under the procedure of

the state codes, his case is fairly within the rule es-

tablished by the Supreme Court of the state of Cali-

fornia in the case of Eldred v. White, 102 Cal. 600,

36 Pac. 944, and Heller v. Dyerville Mfg. Co., 116

Cal. 127, 47 Pac. 1016." (236 Fed. 856.

)

The decisions of the California courts applicable to the

facts in the case at bar are to the effect that section 473
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of the Code of Civil Procedure afforded no remedy what-

ever to appellee, because appellee was not a party to the

Torrens proceeding, and the decree therein was a result,

not of the mistake, inadvertence, surprise or excusable

neglect of the appellee, but of the fraud of certain of the

defendants.

Moreover, inasmuch as neither the appellants nor any

of the twenty other defendants, with the exception of the

Austins and Belfords, were not parties to the registra-

tion proceeding, it is obvious that a mere motion in that

proceeding could not have given appellee adequate relief.

Furthermore, in the Eggers case the court did not have

its attention called to the rule that a test of equity juris-

diction of a federal court is the inadequacy of the remedy

on the law side of that court, and not the inadequacy of

the remedies afforded by the state courts.

(1)

The Suit Was Cognisable on the Equity Side of the

Federal Court Because There Was No Remedy

Available on the Law Side of That Court.

In Risty et al. v. Great Northern Railway Company,

270 U. S. 378 (70 L. Ed. 642), separate suits were

brought by the several appellees in the United .States

District Court of South Dakota to enjoin the county com-

missioners, the auditor and the treasurer of Minnehaha

county. South Dakota, from making any apportionment

of benefits or assessments of costs affecting the property

of the several appellees, for the construction or repair of

a drainage system in the area within the county embraced

in a project known as "Drainage Ditch No. 1 and 2."

The suits were tried together, and decree was given for
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the plaintiffs by the District Court. The Circuit Court

of Appeals for the Eighth Circuit, on appeal, affirmed

the decree. The jurisdiction of the federal court was

based on diversity of citizenship, but it was claimed by

appellant that there was a plain and adequate remedy

at law by appeal to the state court under section 8469

of the state code. The Supreme Court held that this

contention was not well founded, saying:

"The remedy by appeal to the state court under

8469 does not appear to be coextensive with the re-

lief which equity may give. In any event, it is not

one which may be availed of at law in the federal

courts, and the test of equity jurisdiction in a federal

court is the inadequacy of the remedy on the law side

of that court and not the inadequacy of the remedies

afforded by the state courts. Smyth v. Ames, 169

U. S. 466, 42 L. Ed. 819, 18 Sup. Ct. Rep. 418;

Chicago, B. & Q. R. Co. v. Osborne, supra.

"It does not appear that the state law affords a

remedy by payment of the assessment and suit to

recover it back, which, if it exists, can be availed

of in the federal courts (Singer Sewing Mach. Co.

v. Benedict, 229 U. S. 481, 486, 57 L. Ed. 1288, 1291,

33 Sup. Ct. Rep. 941), or that such remedy, if avail-

able, would not entail a multiplicity of suits. It is not

suggested that 6826 of the state code, which permits

suits to recover taxes and forbids injunctions to re-

strain their collection, has any application to assess-

ments for drainage. In Gilseth v. Risty, supra, the

Supreme Court of the state evidently did not deem
that section applicable, as it did not rely upon it in

denying relief. The legal remedy under the state

law being uncertain, the federal court has jurisdiction

in equity to enjoin the assessment. Dawson v. Ken-
tucky Distilleries & Warehouse Co., 255 U. S. 288,
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65 L. Ed. 638, 41 Sup. Ct. Rep. 272." (270 U. S.

388-389.)

In Franklin v. Nevada-California Power Co., 264 Fed.

643 (C. C. A., 9th Circuit), the suit was brought in the

United States District Court for Nevada to restrain tax

commissioner and other state officers from collecting cer-

tain taxes. The decree was for plaintiff and was af-

firmed on appeal. One of appellant's contentions was

there was an adequate remedy at law under the state

statutes which defeated federal equity jurisdiction. Hold-

ing this contention not well founded, the court, speaking

through Judge Ross, said:

"It is also contended in behalf of the latter that

the appellee was precluded from resort to the fed-

eral court of equity for the reason that the statutes

of the state of Nevada afforded it speedy and ade-

quate remedies at law, section 267 of the Judicial

Code (36 Stat. 1163, Comp. St. 1244), declaring:

" 'Suits in equity shall not be sustained in any

court of the United States in any case where a plain,

adequate and complete remedy may be had at law.'

"Section 7 of the Nevada Tax Commission Act

in force in 1914 (St. 1913, c. 134), and sections

3657-3664, inclusive, of the Revised Laws of that

state, also in force in 1914, are the provisions that

it is contended afforded such remedies. It might

be readily pointed out (as was done by the court

below in its opinion) why that contention is not

well-founded; but we think it unnecessary to do

so, for the reason that the law is that the adequate

remedy at law which is the test of equitable jurisdic-

tion in the federal courts must exist in those courts.

The fact of the existence of such a remedy in a state

court is immaterial. (Citing cases.)" (264 Fed.

645.)



—133—

In National Surety Company v. State Bank, 120 Fed.

593 (Cir. Ct. of App., 8th Cir.), one of the cases cited

by this court in the case just reviewed, the bill sought

an injunction against the State Bank of Humboldt and

the auditor of public accounts of the state of Nebraska,

to restrain them from enforcing a judgment rendered in

the state court against the National Surety Company of

Missouri, one of the complainants, and in favor of the

bank. A decree dismissing the bill was reversed. The

following is from the opinion of the court:

"The important question in this case is whether or

not a federal court has jurisdiction in equity to re-

strain the parties to an unconscionable judgment of a

state court from enforcing it, when the complainants

in the bill had a perfect defense to the claim on

which the judgment was founded, which they were

prevented from presenting to the state court by ac-

cident or mistake, and when the statutes of the state

have provided an original proceeding in the court in

which the judgment is rendered to enable aggrieved

parties to obtain relief against such judgments. * * *

"The gravamen of this bill, however, is not that

there was no service of the summons in the action at

law. It is that in that action a judgment which ought

not, in equity and good conscience, to be paid, has

been rendered against the surety company, when it

had a perfect defense to the action, of which it was
prevented from availing itself by accident or mis-

take, without fault or negligence on its part. It is

conceded that the judgment was regularly and legally

rendered after due service of the summons. Yet
the fact remains that it is a judgment without cause,

which the appellants ought not to be required to pay,

and which they were prevented from defending them-
selves against by the failure of John F. Cornell, the
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auditor of public accounts of the state of Nebraska,

to send them the summons as the statute directed. * * *

"But the statutes of Nebraska provide that the

state court in which this judgment was rendered has

the power to vacate or to modify it, and the authority

to enjoin proceedings before it, for unavoidable cas-

ualty or misfortune preventing the aggrieved party

from prosecuting or defending (Code Neb., Sees.

602-611), and these provisions of the code prescribe

an original suit for that purpose to be commenced

by petition and summons within two years after the

judgment is rendered. (Id., Sees. 603-610.) It is a

general rule that the absence of an adequate remedy

at law is a sine qua non of jurisdiction in equity,

and it is earnestly insisted by counsel for the appel-

lees that the complainants in this suit were entitled

to no relief in equity in the Circuit Court of the

United States, because they had an adequate remedy

at law in the state court which rendered this judg-

ment, under these provisions of the code of Ne-

braska. There are, however, many reasons why this

contention cannot be sustained. The first, and one

that is fatal to the position, is that it is an absence

of an adequate remedy at law in the national courts,

and that alone, which conditions jurisdiction in equity

in those courts, and the appellants have no such rem-

edy. The fact that they have a remedy at law in

the state courts is not material. (Citing cases.)

When the controversy which this bill discloses arose

between these citizens of different states, and was

presented to the Circuit Court of the United States,

that court had jurisdiction to hear and determine it,

and the appellants had the legal right to the opinion

and the judgment of that court upon the questions

which it presented. This right and this jurisdiction

were not conditioned by the fact that the complainants

had or had not like rights or remedies in the state



-135-

courts, or by the fact that those courts had or had not

concurrent jurisdiction. Indeed, this right and this

jurisdiction were provided by the Constitution, and

granted by the acts of Congress, for the express pur-

pose of enabling citizens of different states to escape

from an adjudication of their rights by state courts

which had concurrent jurisdiction to grant the rehef

and to administer the remedies which they were seek-

ing in the national courts. The rights of these ap-

pellants to their hearing and decree in the federal

court, and the jurisdiction of that court to determine

their controversy, were independent of state legisla-

tion. The state of Nebraska did not grant, and it

could not revoke or impair, that right or that juris-

diction. As the appellants had the right to the hear-

ing and decision of their controversy by the national

court, they were entitled to institute and to maintain

in that court the kind of proceeding which, accord-

ing to the established rules and practice of the

United States Circuit Court, would present to it, and

secure its opinion and judgment upon, the merits of

their controversy. Under the rules and practice of

that court, there was no action or proceeding at law

which would accomplish that end. In other words,

the appellants had no adequate remedy at law in the

federal court, and yet they had the right to a hearing

and to a determination of their controversy in that

court, and to the relief at the hands of that court

to which the law and its rules and practice entitled

them. The conclusion is unavoidable that their suit in

equity was well founded, and that it was the right

and the duty of the court below to hear and to de-

termine it upon its merits, and to grant to the com-

plainants the appropriate relief.

"Another reason why the proceeding provided by

the code of Nebraska does not oust the jurisdiction

in equity of the national Circuit Court is that, while
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state legislation may enlarg^e, it cannot destroy or im-

pair that jurisdiction. The power of the circuit

courts of the United States to administer rights and

remedies in equity was vested in them, as a part

of the judicial power of the nation, under the Con-

stitution of the United States and the Judiciary Act

of 1789; and, as it was not granted by, it may not

be revoked, impaired or destroyed by, the act of any

state. Unless chang^ed by subsequent acts of Con-

gress, the adequate remedy at law, which is the test

of the equitable jurisdiction of the courts of the

United States, is that which existed when that juris-

diction was vested—^that which was when the Act of

1789 was adopted. McConihay v. Wright, 121 U. S.

201, 206, 7 Sup. Ct. 940, 30 L. Ed. 932. As there

were no adequate remedies at law for a wrong of the

character of that of which the appellants complain

in 1789, and as the Congress has since provided none,

this case falls within the equitable jurisdiction of the

Circuit Court, and must be there heard, determined,

and relieved.

"Moreover, the provisions of the code of Nel:)raska

which have been cited do not purport or attempt to

destroy or to diminish the jurisdiction in equity ox

either the federal or the state courts. They simply

provide a cumulative remedy, and leave those pre\'i-

ously existing unaffected. (Citing cases.)

"And finally the federal court, sitting in equity, has

jurisdiction in an appropriate case to enforce the

new right and to administer the new remedy created

by these provisions of the code of Nebraska. Rights

created and remedies provided by the statutes of the

states, to be pursued in the state courts, may be en-

forced and administered in the national courts, either

at law, in equity, or in admiralty, as the nature of

the rights or remedies may require. (Citing cases.)
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'A party by going into a national court does not lose

any right or appropriate remedy of which he might

have availed himself in the state courts of the same

locality.' Davis v. Gray, 16 Wall. 203, 221, 21

L. Ed. 447. It is only in equity that the remedy

provided by the statute of Nebraska can be admin-

istered in the United States Circuit Court, because

there is no adequate remedy at law in that court

which will effect the issue of an injunction against

the enforcement of a judgment at law, and the avoid-

ance of that judgment, the relief which that statute

prescribes.

''Our conclusion is that the appellants had no ade-

quate remedy at law which prevented them from in-

voking the aid of the United States Circuit Court,

sitting in equity, to secure for them the relief which

they have sought in this suit. In opposition to this

view, counsel for the appellees have cited, and before

reaching this conclusion we have carefully examined,

Nougue V. Clapp, 101 U. S. 552, 25 L. Ed. 1026;

Furnald v. Glenn (C. C), 56 Fed. 372, 374; Trav-

elers' Protective Association v. Gilbert, 49 C. C. A.

309, 111 Fed. 269, 55 L. R. A. 538; Crim v. Hand-

ley, 94 U. S. 659, 660, 24 L. Ed. 216, and other cases

of less importance. But these cases do not rule the

question here presented, and there were reasons other

than the fact that there were adequate remedies at law

in the state courts why the complainants failed in

those cases. In Crim v. Handley the judgment de-

fendant was guilty of negligence in his conduct of

the trial of the action at law, which estopped him

from obtaining relief in equity. Nougue v. Clapp

was a bill in equity to recover $20,000 damages,

and to avoid a foreclosure sale under a decree of a

state court, which had been rendered in a proceeding

of which the defendant had notice, and to which
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he was a party. He had an adequate remedy at law

to recover the $20,000, and he had been guilty of

negligence in the conduct of his defense in the state

court. In Furnald v. Glenn, relief was denied because

the state court whose decrees were assailed had not

finally disposed of the case before it, and still had

jurisdiction in the same case in which the decrees

were rendered to right any wrong which was likely

to result from them. And in Travelers' Protective

Association v. Gilbert, 49 C. C. A. 309, 111 Fed. 269,

55 L. R. A. 538, the averments of the fraud upon

which the complainants relied were too vague and

indefinite to effect the statement of a good cause of

action on that ground; and the negligence of the

secretary, who was not an officer of the state, but

an agent of the complainant, was held to be imputable

to the association, and fatal to its bill. None of

these authorities portrays the complete cause of ac-

tion in equity which the case at bar presents. None
of them presents all the elements of such an action

which the record in this case discloses. Each con-

tains some, but none all, of the essential facts en-

titling the complainants to equitable relief. In this

case all these facts concur—the judgment which it is

against conscience to allow to be used to extort money

that is not owing from a defendant remediless at

law, the complete meritorious defense to the claim

on which this judgment is based, the fact that the

defendant in the judgment was prevented from avail-

ing itself of its defense to the cause of action by

an unavoidable accident, and the absence of any negli-

gence of the defendant or of its agents. These

facts appeal with compelling force to the conscience

of a chancellor. They have presented to a court to

which the Constitution and the acts of Congress have

granted the power, and upon which they have im-

posed the duty, to grant the relief to which the com-
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plainants are equitably entitled; and the decree which

dismissed their bill must be reversed, and the case

remanded to that court, with instructions to enter a

decree for the complainants." (120 Fed. 595-596,

602-603-604-605.)

(2)

The Remedy by Motion in the State Court Was Not

Available to Appellee Because Appellee Was Not a

Party Thereto.

The provisions of section 473 of the California Code

of Civil Procedure were not applicable in this case, as the

Superior Court never obtained jurisdiction over appellee

or the Delta Company.

Lapham v. Campbell, 61 Cal. 296;

Baker v. Riordan, 65 Cal. 368, 4 Pac. 232;

Hawley v. State Assurance Co., 28 Cal. App. 41,

151 Pac. 153;

Sharp V. Danville Co., 11 S. E. 530;

Hauser v. Foley, 67 So. 252;

Credential Casualty Co. v. Kerr, 80 Southern 97;

Jernigan v. Jernigan, 100 S. E. 184.

In the Hawley case, supra, the court said:

"Section 473 of the Code of Civil Procedure af-

fords a means at law whereby a party may be re-

lieved upon motion in that behalf made from a judg-

ment taken through his mistake, inadvertence, sur-

prise, or excusable neglect. And against any judg-

ment so taken equity will not relieve the party on the

ground that he must resort to his remedy at law

which is deemed to be adequate and complete. (Ede
V. Hazen, 61 Cal. 360; Heller v. Dyerville Mfg. Co.,

116 Cal. 127 [47 Pac. 1016].) Where the judgment
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is one which has been taken against a party without

any notice whatsoever, our Supreme Court has said

that it is not a judgment taken through 'his mistake,

inadvertence, surprise, or excusable neglect.' Agree-

able to this conclusion, it is held that in such a cast-

no adequate remedy at law is pointed out by the stat-

ute, and that the party may resort to equity to ob-

tain redress because of the fraud. (Baker v.

Riordan, 65 Cal. 368 [4 Pac. 232] ; California Beet

Sugar Co. v. Porter, 68 Cal. 369 [9 Pac. 313].)

And that an action in such a case may be brought at

any time within the period fixed by the statute of

limitations. (Estudillo v. Security Loan etc. Co., 149

Cal. 556 [87 Pac. 19].)"

In Lapham v. Campbell, 61 Cal. 296, the court said:

"No one is called to act in a judicial proceeding

in which jurisdiction over his person has not ob-

tained. * * * He has no duty to perform in rela-

tion to the proceeding. * * * j^e is not called

upon to avail himself of any of them (the statutory

provisions) as ground for a motion to set aside the

judgment. * * * The party against whom it (the

judgment) is taken is not bound to apply within a

year after its rendition to set it and be allowed to

answer the complaint, for, as he was beyond the

territorial jurisdiction of the court, and never had

been served with process at all, he is not bound to

voluntarily submit himself to a foreign jurisdiction.''

(61 Cal., p. 300.)

(3)

The Remedy by Motion, if Available, Was Not Adequate.

In Estudillo v. Security Loan etc. Co., 149 Cal. 556,

Beatty, C. J., said:
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"The burden of proof rests upon no one more heav-

ily than upon a plaintiff seeking relief upon the

ground of fraud, and he ought not to be unduly

hampered as to the means of making proof. In sup-

port of a motion he is limited to e.v parte affidavits

of voluntary witnesses, unless the court in its dis-

cretion permits a wider latitude. In a separate suit

he may bring unwilling witnesses into court by sub-

poena, and he may take their depositions. The rem-

edy is ampler and more efficacious, and the case is

one which demands the amplest and most efficacious

remedy. My conclusion is that the plaintiffs had the

right to maintain this suit, notwithstanding they

knew of the frauds alleged in ample time to have

moved upon that ground." (149 Cal. 564.)

In Standard Oil Co. v. Atlantic Coast Line R. Co.,

13 Fed. (2nd) 633 (D. C, W. D., Ky.), the court said:

"The claim of the defendant that this action is

not cognizable in equity because of the existence of

an adequate remedy at law, is again urged upon

the court, and this question will be first considered.

It is an elementary equity rule that courts of equity

do not have jurisdiction to grant relief, where the

plaintiff has a plain, adequate, and complete remedy

at law. Section 267 of the Judicial Code (Comp. St.

1244), is merely declaratory of this rule, which has

always been binding upon the federal courts. In

applying this equity rule, no discretion is left to

the court. If the plaintiff has a full, complete and

adequate remedy at law, the bill must be dismissed.

It is well settled, however, that, to constitute an

adequate remedy at law, the remedy must be as com-

plete, practicable and as efficient, both in respect to

the final relief sought and the mode of obtaining

it, as is the remedy in equity (citing cases), and
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must be available to the plaintiff in a federal court."

(13 Fed. (2nd) 635.)

In Rock Run Iron Co. v. Miller, 118 S. E. 670 (Ga.),

the suit was in equity for relief against a decree of regis-

tration in a Torrens proceeding, which had been obtained

by defendant on a forged deed, the fact of forgery being

known to her. The Georgia Torrens law contained pro-

visions both for summary and plenary relief. Section

107 of the California Torrens law provides that de-

frauded parties may have all the remedies that they

would have had had the lands not been dealt with under

the provisions of the Torrens Act in the absence of claim.-:"

of a bona fide purchaser for value.

The following is from the opinion:

*'The party aggrieved has a choice of these rem-
edies. The equitable remedy is fuller and more com-
plete. Under the facts of the case at bar, the sum-
mary remedy does not afford a full, complete and
adequate remedy; and for this reason the existence

of a summary remedy is no bar to resort to the

plenary equitable remedy. We do not think that

the existence of this summary remedy deprives a

court of equity of its general power to set aside

judgments procured by fraud where the rights of

innocent third persons have not intervened. (Citing

cases.)" (118 S. E. 673.)

It is also held by the California cases, which, how-

ever, do not directly involve the Torrens law, that the

remedy afforded by section 473 is not an exclusive

remedy.

California Beet Sugar Co. v. Porter, 68 Cal. 369;

Ex-Mission Land & Water Co. v. Flash, 97 Cal.

610;

Estudillo v. Trust Company, 149 Cal. 556.
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Appellee's Action Is Not Barred by Limitations.

Section 45 of the Torrens law, so far as applicable,

is as follows:

"No person shall commence any action at law

or in equity for the recovery of land, or assert any

interest or right in, or lien or demand upon the

same, or make entry thereon adversely to the title

or interest certified in the first certificate bringing

the land under the operation of this act, after one

year following the first registration. * * * ^pj^g

provisions of this section shall in no way affect

or disturb the rights of any person in said land, ac-

quired subsequent to the registration thereof, bona

fide and without knowledge and for a valuable con-

sideration."

The original bill was filed on February 15, 1918, or

within two months of the entry of the registration de-

cree, and the Gills appeared in the case as interlopers

on April 15, 1918. As orders for leave to intervene are

ex parte, plaintifT had a right to assume, and did assume,

that the Gills had secured an appropriate order for in-

tervention. On June 27, 1918, plaintiff gave notice of trial

to the defendants and ''Thomas Edwin Gill and Myla

Ritzinger Gill as intervenors." The Gills acknowledged

receipt of this notice without divulging to plaintiff that

they had not secured an order of intervention. On No-

vember 8, 1918, the Gills entered into an acknowledgment

of notice of substitution of attorneys under the designa-

tion of "intervenors," and on November 26, 1918, en-

tered into a stipulation in the same character, said stipu-

lation being to take the case off the calendar. The order

striking the paper writing filed as a pleading by the Gills

was made on December 3, 1918, and on January 22, 1920,
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Gills were properly brought into the case by the supple-

mental bill. They filed an answer to said bill without

pleading the one-year statute of limitations above referred

to, and thereafter entered into a stipulation that their

answer should be taken as the answer to the amended

supplemental bill.

(1)

The One-Year Statute of Limitations Was Not Available

to the Gills Because They Were Not Bona Fide

Purchasers for Value.

This is expressly declared in sections Z7 and 106 of

the Torrens law, which are as follows:

"37. In case of fraud, any person defrauded

shall have all rights and remedies he would have had

if the land were not under the provisions of this

act; provided, that nothing contained in this section

shall affect the title of a registered owner who has

taken bona fide for a valuable consideration, or of

any person bona fide claiming through or under him."

"106. In the case of fraud, any person defrauded

shall have all rights and remedies that he would have

had if the lands were not under the provisions of

this act; provided, that nothing contained in this

section shall affect the title of a registered owner

who has taken bona fide for a valuable considera-

tion, or of any person bona fide claiming through or

under him."

In Baart v. Martin, 99 Min. 197, the court held that

where the registration of title was procured by fraud, the

decree would be vacated in equity and that the limitation

provided in the statute for seeking relief had no appli-

cation. The statute made no exception of fraud, such

as those in sections Z7 and 106 of our statute.
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Our Supreme Court has held likewise under a similar

statute.

In People v. Perris Irrigation District, 142 Cal. 601,

action was brought on behalf of the people to set aside

judgments confirming the organization of an irrigation

district on the ground that they were procured by fraud.

The action was brought more than two years after the

decree was rendered, but, as alleged, within three years

after discovery of the fraud (C. C P., Sec. 338, Subd.

4). The Irrigation District Act (1887) provided that

"no action shall be commenced or maintained, or defense

made, affecting the validity of the organization, unless

the same shall have been commenced or made within two

years after the making and entry of said order."

It was held that the action to set aside the judgment

of confirmation was not a direct attack upon the validity

of the organization, but only an attack upon the evidence

of such validity; hence the two-year statute did not apply.

In Brackett v. Banegas, 116 Cal. 278, it was held that

where a decree of foreclosure was void for want of a

necessary party, although the usual and proper remedy

would be a motion in the original action to vacate the

decree and for leave to file a supplemental bill to bring

in the necessary party, which under the statute (473,

C. C. P.) must be done within six months, in the absence

of laches equity would permit an original action to vacate

the decree and foreclose as to all parties, after the statute

had run.

In Ex-Mission L. & W. Co. v. Flash, 97 Cal. 610, in an

action by a corporation to set aside a decree of fore-

closure and to cancel a mortgage given for purchase
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money on the ground of fraud in the procurement of the

same, it was held that the six months' Hmitations of Sec.

473, C. C. P., did not apply, although defrauded stock-

holders knew of the fraud one month after the foreclosure

sale.

In Lapham v. Campbell, 61 Cal. 296, the court said (pp.

298, 299)

:

"The code has provided that remedy for relief from

a judgment taken against a party through his mis-

take, inadvertence, surprise, or excusable neglect

(Sec. 473, C. C. P.), or when taken in a case where

summons has not been personally served on a de-

fendant. In the first class of cases the remedy must

be availed of within six months, and in the second,

within a year, after the rendition of judgment. But,

independent of the provision of the code, I think that

* * * such a judgment may be set aside by an

original action in a court of equity, when by reason

of the fraud the court that rendered the judgment had

not acquired jurisdiction of the person of the de-

fendant."

It was held that the statutory limitations did not apply

to the action to set aside the judgment.

(2)

The Statute of Limitations Was Not Specially Pleaded.

All of the cases, including the California cases, and

those cited by appellants, hold that the statute of limita-

tions must be pleaded in such a way that reliance on the

statute as a bar is made known to the other side. The

California Torrens Act contains 115 sections. The ap-

pellants pleaded the act only generally, and with respect to

the contention that they were innocent purchasers without
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notice, and that under the Torrens Act they were pro-

tected against all claims arising from unrecorded instru-

ments. [Tr. p. 125.] The Torrens Act was in no way

directly or indirectly pleaded as a bar to the action on

the ground of expiration of time. It is stated by appel-

lants in their brief that ''defendants moved to dismiss

plaintiff's bills of complaint" [Tr. p. 171] on the ground

that "the cause or causes of action attempted to be set

forth * * * and each of them, was barred by the

provisions of the Land Title Law of the state of Cali-

fornia." (App. Br. p. 59.) Reference to the transcript

shows that while the motion to dismiss included the name

of Thomas Edwin Gill as one of the moving parties, it

was signed by counsel other than the counsel who ap-

peared for appellants [Tr. pp. 171, 173]; also that the

"separate answer of defendants Thomas Edwin Gill and

Myla Ritzinger Gill was filed prior to the ruling of the

court on the motion to dismiss." [Tr. pp. 173, 196, 224.J

In 37 Cor. Jur., p. 1220, it is said:

"However, ordinarily no particular form of plea

is required, and although the pleading of the statute

should be explicit and special, so that the party

against whom it is opposed may be put on his guard,

and should aver that the time prescribed as a bar by

the statute has elapsed, the words of the statute

need not be followed; and it is generally held suf-

ficient to make a plain statement of such facts as are

necessary to apprise plaintiff of the fact that de-

fendant relies on the statute and to show that the

statute is applicable to the alleged cause of action."

At page 1221 of Cor. Jur. it is said: "Anything in an

answer in equity which will apprise plaintiff that de-

fendant relies on the statute of limitations will be suf-
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ficient, if such facts are stated as are necessary to show

that the statute is applicable." Citing Huntington Natl.

Bk. V. Huntington Distilling Co., 152 Fed. 240, which

case was cited in appellants' brief. In this federal case

the court held the statute sufficiently pleaded in the an-

swer, which was as follows: "If there had ever at any

time been any claim or demand against the said John

Hooe Russell in his lifetime by reason of said transaction

(which this respondent denies), then said claim is barred

by the lapse of time and the neglect and negligence of

the plaintiff, its officers and directors, to have a settle-

ment of the same in the lifetime of the decedent; and she

therefore pleads that any such claim, if any there be or

was, is barred and cannot now be collected out of his

estate, as said officers and directors of the plaintiff and

managers thereof allowed this claim and transaction to

sleep until after the death of said John Hooe Russell."

(P. 241.) At page 242 the court said: "It seems to me

clear that this language sets up the bar by statute, as well

as the equitable defense of laches." The court then quoted

the following from the case of 13 Grat. (Va.) 329:

"Anything in an answer which will apprise the plaintiff

that the defendant relies on the statute of limitations is

sufficient, if such facts are stated as are necessary to show

that the statute is applicable."

In In re Blankenship, 220 Fed. 395, at page 397, it is

said:

"The right to interpose the defense of the statute

is a purely personal one, and is not available by

the debtor unless actually pleaded as a defense to

suit brought."
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In re Weidenfeld, 277 Fed. 59, referee in bankruptcy

expunged claim on grounds it was barred by statute of

limitations. District Court reversed holding; affirmed by

Circuit Court. The objection to the claim was that there

was no proof of the 'Validity or consideration for the

said claims, or of their being proper under the laws of

the state of New York." The court said at page 61

:

"The statute of limitations is a defense, and a

bar only when pleaded. * * * While there is

nothing in the act or the rules in bankruptcy directing

the forms of such objections, they should be in

writing, and the specifications should be sufficiently

explicit to indicate to the one presenting the claim

the nature and the character of the objections. It

should be sufficient to enable the officer passing on

the claims to do so intelligently and judicially. * * *

The defense of the statute of limitations is a bar

to a claim, and, when it is interposed, it must be

pleaded and proved. In the absence of such a de-

fense, presented by objection, it was permissible for

the executors to file and prove their claim."

In In re Westbrook, 186 Fed. 414, at page 415, it is

said:

"The statute of limitations does not destroy the

cause of action, but merely affects the remedy. If

not specially pleaded by the debtor, when the claim is

sued on, judgment would go against him. The de-

fense is personal, and waived by a failure to plead."

In Gormley v. Bunyan, 138 U. S. 623, the court said:

"There was no error in not allowing the statutes of

limitations of New York and Illinois to be admitted in

evidence, after the court had overruled the motion of

the defendants to be allowed to plead them as a de-
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fense. The only way in which such statutes are avail-

able as a defense is when they are, at the proper

time, specially pleaded."

In re Glover-McConnell Co., 9 Fed. (2nd) 683, at page

685 the court said

:

"The United States contends that, as there was no

pleading of any statute of limitations, the judgment

on that ground should be forthwith reversed. It is

true that at common law the defense of the statute

of limitations could be taken only by special pleading.

Now, where the defense appears from the plaintiff's

statement of his cause of action, it may be generally

asserted by demurrer. If not urged by demurrer, or

plea, or answer, it is considered waived, and cannot

afterwards, on the trial, be urged by objection to

evidence, or motion to dismiss, or in arrest of judg-

ment."

Section 727 of 2>7 Corpus Juris is cited and quoted in

part by appellants in their brief on page 56 thereof.

Appellants then cite and make a statement of the gen-

eral holding of the case of Churchill v. Woodworth, 148

Cal. 669. However, the statement made by appellants was

not sufficiently complete to give the real nature of the case.

At page 675 of the California report the court said

:

"It is urged that the plea in bar of section 339 of

the Code of Civil Procedure was insufficient in that it

omitted to state the subdivision of the section referred

to, the section containing three subdivisions, and

section 458 of the Code of Civil Procedure, providing

that in pleading the statute of limitation it is not

necessary to state the facts showing the defense, 'but

it may be stated generally that the cause of action is

barred by the provisions of section (giving the num-



-161-

ber of the section and subdivision thereof, if it is so

divided, relied upon) of the Code of Civil Procedure.'

''Defendant here alleged simply 'that the indebted-

ness sued on herein is barred by the provisions of

section 339 of the Code of Civil Procedure of the

state of California.' Subdivision 1 of the section in

question was the only provision thereof that could by

any possibility be applicable to this case. Subdivision

2 relates to actions against sheriffs, coroners and con-

stables, and subdivision 3 to actions to recover dam-

ages for the death of one caused by the wrongful act

or neglect of another. No demurrer was interposed

to the answer, which, for the purposes of the trial,

was assumed to sufficiently present the defense, and

the court made its findings thereon. Under these

circumstances, we are satisfied that the attempt to

plead subdivision 1 of section 339 should not be

treated as a nullity, and that the objection to the

manner of pleading it was waived by the failure of

plaintiffs to urge such objection in the trial court."

It was clear in the above case that the statute of limita-

tions was relied upon and that the section of the statute

applicable was pleaded—the section has three subdivisions

only. In the Gill case the appellants in no part of their

answer pleaded the statute of limitations as found in the

Torrens Act either by special reference to subdivision or

paragraph 45 or by statement of fact or by statement of

reliance on a bar to the action.

The case of Osborn v. Hopkins, 160 Cal. 501, was cited

by appellants and a very brief and general statement made

as to its holding. A more complete and comprehensive
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statement of the case is set out at page 504, which is as

follows

:

"There is no basis for the claim that the defense

of the statute of limitations was not sufficiently set

up in the answer. It was not necessary to plead the

section and subdivision of the statute, if the facts

showing the bar of the statute were alleged. It was

alleged in the answer that as to all services rendered

in the action for divorce and in the prohibition pro-

ceeding, the statute of limitations had run against

any claim for compensation, that all such services

were rendered prior to the thirteenth day of June,

1902, and 'that plaintiff's cause of action for compen-

sation for said services did not accrue within two

years next before the commencement of this action
'

This is a sufficient pleading of the facts showing the

defense."

In Franklin v. Southern Pacific Co., 40 Cal. App. 31, at

page 33, the court said:

"While section 458 of the Code of Civil Procedure

provides that the statute of limitations as a bar to an

action may be pleaded by giving the number of the

section and subdivision thereof relied upon, neverthe-

less such mode of pleading is not exclusive. As said

in Manning v. Dallas, 7Z Cal. 420 (15 Pac. 34):

'There are only two ways of pleading the statute, one

by stating the facts showing the defense and the

other by stating "generally that the cause of action is

barred by the provisions of section (giving the num-

ber of the section, and subdivision thereof, if it is so

divided, relied upon) of the Code of Civil Pro-

cedure." ' In the pleading under review the defend-

ants stated the facts, namely, that the improvements,
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embankments, dikes, and ditches described in plain-

tiff's complaint, and which it is alleged caused a diver-

sion of the flow of water, had been erected for mon?
than five years prior to the institution of the action.

In our opinion, the allegation was a sufficient plead-

ing of the facts to raise the issue as to whether or not

the cause of action was barred by the statute of limi-

tations."

In 37 Corpus Juris, section 727, page 1221, it is said:

" 'Where, however, defendant claims the benefit of

a statute of limitations which applies only to a par-

ticular class of cases, he must plead it specially"

—

citing only one case, that of 47 Cal. 291, being the case of

Howell V. Rogers et al. At page 293 the court said:

''The grounds relied upon by the defendants for

a reversal of the judgment are * * * second,

that the action was barred by the Act of March

5th, 1864, commonly known as the 'Hawes Limita-

tion Act' (Statutes 1863-4, p. 149.) * * * The
second point is also untenable. If the defendant

intended to rely upon the Act of March 5th, 1864, as

a defense, he should have pleaded it specially. The
act applies only to a particular class of cases; and a

defendant who claims its protection must set it up as

a defense in his answer, or he will be deemed to have

waived it. In such cases a plea of the general statute

of limitations will not suffice."

The statute of limitations as found in paragraph 45 of

the Torrens Act refers to a special class of cases and

should therefore be pleaded more specifically even than in

the ordinary case wherein the statute of limitations applies.
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(3)

The Statute, if It Were Available, Was Tolled by Gill's

Appearance in the Case; and His Appearance and

Subsequent Conduct Waived Any Rights That He
Might Have Had to Plead the Statute.

In Keystone Coal & Coke Co. v. Fekete, 232 Fed. 72, an

action at law, the statute ran on December 24th. Sum-

mons was issued dated December 21st. An attempted

service was made on December 27th, but was later set

aside as ineffective. Later defendant appeared without

service beng made on it. The court holding the action not

barred, said:

"In our judgment, each action was commenced on

December 21st and was not barred. Certainly, de-

fendants' general appearance must have been in an

action then pending; there is nothing to indicate that

it ever was commenced over again after the first at-

tempt; we see no way to avoid the conclusion that

defendant entered its appearance and filed its plea in

the same action which had been commenced on De-

cember 21st." (232 Fed. 74.)

In Moloney v. Cressler, 236 Fed. 636, "A" filed a bill in

the state court against "B" on a certain contract. The

suit was removed to the federal court and "B" filed a

cross-bill. Thereafter the statute of limitations ran; and

the case was remanded to the state court. "B" then filed

a bill in the federal court. It was held "B's" cross-bill had

tolled the statute and he could still sue.

In Salyer v. Consolidated Coal Co., 246 Fed. 794 (an

action at law), the court held that where a married woman

improperly appointed as administratrix brought suit and

thereafter the statute of limitations ran, and an entirely



-155-

different plaintifif, having capacity, was substituted, while

the state statute of Hmitations would be followed, the rule

of the federal courts as to the right to amend pleadings

would be followed and the amendment was allowed. The

decision was based in part on the view that the married

woman's appointment, contrary to statute, was merely

voidable, and that the acion commenced by her saved the

case from the statute.

(4)

The Order of the Trial Court Denying Appellants' Appli-

cation for Leave to Plead the Statute Was in Accord-

ance With Equity and Good Conscience.

As already pointed out, appellants have not assigned the

order of the trial court in denying their application for

leave to plead the statute of limitations as error, but we

will, nevertheless, cite several authorities showing the

order was right.

Foster, Federal Practice (6th Ed.), pages 1050-1051:

"Federal courts of equity are not bound by state

statutes of limitations except in cases where their jur-

isdiction is concurrent with the jurisdiction at com-

mon law; but they will usually follow them, unless

injustice otherwise would be done. * * * j^- j^^g

been said that a federal court of equity will never

follow a state statute of limitation when thereby

manifest wrong and injustice would be wrought, nor

usually in case of a fraud that has been concealed."

Continental National Bank v. Heilman, 81 Fed. 36;

Ide V. Trorlicht etc. Co., 115 Fed. 137;

Davis V. Smokeless Fuel Co., 196 Fed. 753.
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The general rule is that

:

"Courts of equity are not bound by the statute of

limitations, but are governed by their analogous doc-

trine of laches. * * * Under ordinary circum-

stances courts of equity will not stay a suit before,

nor maintain it after, the time fixed by the corre-

sponding statute of limitations at law; but if extraor-

dinary circumstances make it equitable to allow its

prosecution after a shorter, or to forbid its mainte-

nance after a longer, period than that fixed by the

statute they will determine the extraordinary case in

accordance with the equities which condition it."

Armstrong Cork Co. v. Merchants Refrigerating

Co., 184 Fed. 199, 206-207.

In that case a complaint was filed on the last day before

the statute ran and was later amended to change its form

into that of a bill in equity. Summons was served after

the statute ran and it was held the suit was not barred.

Cooke V. Spears, 2 Cal. 409. The action was brought

for the recovery of a debt. A new trial is asked because

the trial court, before the jury was impaneled, refused the

defendant permission to amend his answer by adding a

plea of the statute of limitations. The court upheld the

action of the lower court, saying that the statute having

been omitted from the pleadings in the first instance, the

question is, will an amendment allowing the statute to be

pleaded be in the furtherance of justice? The court says:

"* * * The judge below was not bound to allow

the amendment, unless it would further the ends of

justice. * * * j^ ^as claimed solely as a legal

advantage, to which at one time he would have been

entitled; but it is a wise conservation, that it should
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have but its day in pleading, and no grace of right

after, beyond the extent of justice." (2 Cal. 412.)

In Carolina Ry. Co. v. Mumpower, 205 Fed. 872 (Cir-

cuit Court of Appeals, Sixth Circuit, 1913), at page 874,

it is said that "a failure in some form of pleading affirma-

tively to raise the defense of the statute of limitations

operates to waive it."

In Stitzer v. United States, 182 Fed. 512 (Circuit Court

of Appeals, Third Circuit, 1910), at page 516, the court

declares the rule to be that "a failure to plead such a stat-

ute constitutes a waiver thereof." (Referring to a statute

of limitations.)

In re Westbrook, 186 Fed. 414, was a bankruptcy case

in the Alabama District Court. Referring to the statute

of limitations, the court said: "The defense is personal,

and waived by a failure to plead."

Appellee Is Not Bound by the Judgment Taken

Against the Abstract Company in the Torrens

Proceeding.

It has been held that beneficiaries of a trust are neces-

sary parties to a Torrens proceeding.

Ambos V. Glos, 314 111. 438 (145 N. E. 639)

;

Wilson V. Central Trust Company, 285 111. 427

(120 N. E. 739).

A Torrens proceeding is an equitable proceeding.

Frances Inv. Co. v. Superior Court, 189 Cal. 107;

Troyer v. Erdman, 320 111. 140 (150 N. E. 657)

;

Wyman v. Hageman, 312 111. 64 (148 N. E. 852).

As will presently be shown, a trustee does not represent

a beneficiary in a chancery proceeding unless the trust deed
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expressly authorizes him so to do, or the beneficiaries are

so numerous that such authorization is implied. In the

present case there was but a single note, secured by the

trust deed, and but one beneficiary, namely, the holder of

the note, and the trustee was not authorized to represent

the beneficiary in suits involving the trust property [Tr.

pp. 8, 16], and as a matter of fact did not represent the

beneficiary in the registration proceeding, but on the con-

trary suffered the same to go by default.

The powers of such a trustee are derived from and

measured by the instrument creating the trust.

Ainsa v. Mercantile Trust Co., 174 Cal. 504, 510;

39 Cyclopedia of Law and Procedure, pp. 290-291.

Whether in this case the trustee was authorized to rep-

resent the beneficiaries in equity obviously depends upon

the terms of the deed of trust. Speaking to the construc-

tion of such instruments it is said in Encyclopedia of

Pleading and Practice, Vol. 22, page 160:

"The trustee does not ordinarily represent the

beneficiary in suits in equity, and the latter are not

bound by a decree against the trustee entered in a

suit to which they were not made parties."

In the standard work on Trusts we find the following

weighty observations:

''A person may be appointed the agent or repre-

sentative of others in such manner that he may sue

and be sued alone, and without joining such other

persons; but the intention to constitute such an abso-

lute representative must very clearly appear. Trus-

tees are not such agents or representatives; they do

not own the property beneficially, though the legal

title is in them ; they are in some sense the agents and
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representatives of the cestui que trust; but they are

not agents for the purpose of defending the property

against the adverse claims of third persons without

the knowledge and behind the backs of the real

owners."

Perry on Trusts, 6th Ed., Sec. 874.

In Lebeck v. Fort Payne Bank, 115 Ala. 447, 67 Am.

St. 51, 22 So. 75, a general creditor in a former action had

secured a judgment subjecting corporate property to the

payment of his debt as against an outstanding bond issue

secured by a deed of trust. In that action the trustee and

a number of the bondholders were made defendants, but

the plaintiff in the reported case was not. By virtue of

the judgment in the former action the property had been

sold. Plaintiff sued to set aside judgment and sale, and

obtained a decree, which was affirmed, the Supreme Court

saying, in part:

"In a court of law, the trustee of another is re-

garded as the owner of the property. He is there

the representative of the cestui que trust. The latter

cannot properly be a party to a proceeding concern-

ing the trust estate in a court of law. If there is

dereliction on the part of the trustee in his repre-

sentative character, calculated to injure the cestui que

trust, if he is incompetent to properly assert and de-

fend his legal rights in legal forums, or unfaithful

therein, the cestui que trust may apply to equity to

control his conduct and restrain the jurisdiction of

legal tribunals, to the end of his full and complete

protection. Hence, an action at law which proceeds

to judgment against the trustee, unaffected by fraud,

accident, or mistake, binds the cestui que trust:

. Frank v. Myers, 97 Ala. 437. But in a court of

equity an entirely different doctrine obtains. There
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the cestui que trust is regarded as the owner of the

property, and his own representative in reference

thereto. He is there separate and distinct from the

trustee, and, in a sense, the adversary of the latter.

He prosecutes and defends his own interests, and

shapes, through the decrees of the court, the conduct

of the trustee. Hence, unless there be something-

special in the terms of the trust, which confers upon

the trustee the power and duty to represent in courts

of equity the beneficial interests, unless a power of

attorney, so to speak, is conferred upon him to repre-

sent those interests, in those forums, a decree in

equity affecting the trust estate, rendered against the

trustee, in the absence of the cestui que trust, is not

binding upon the latter. The cestui que trust is an

indispensable party to such proceedings, and he can-

not be concluded unless he is made a party: Collins

V. Lofftus, 10 Leigh 5, 34 Am. Dec. 719, and ex-

tended note at page 722, citing many authorities.

"We, of course, do not refer to that class of cases

where the interested parties are so numerous that it

is impracticable to bring them all in, and in which a

class of persons may be brought in to represent others

of similar interests: See interesting discussion of

this subject in Campbell v. Railroad Co., 1 Wood
368. The record in the suit of the Fort Payne Bank

did not bring the case within this exception. The bill

professed to make all the bondholders parties, and

made no allegation, either directly or of facts going

to show it, that it was impracticable to bring them

in."

67 Am. St., p. 56.

Collins V. Lofftus, 10 Leigh 5, 34 Am. Dec. 719, is a

leading case. There an injunction was granted at the suit

of the beneficiary to enjoin the enforcement of a judgment
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obtained against the trustee. The court, speaking through

Tucker, P., summarized the pertinent rules of equity

pleading as follows :

"I am far from thinking that the injunction in this

case was improvidently awarded by a judge of this

court. The property of the feme covert settled

upon her by her father's will had been decreed to be

sold to satisfy her husband's debts, in a cause to

which she was not a party, her trustees alone being

the defendants. In the estimate of a court of equity

they were unsubstantial shadows. That court could

not pronounce upon the rights of the parties really

interested without having them before it. At law,

indeed, the trustee is the proper party defendant; but

in equity no decree can be rendered affecting the

rights of the cestui que trust unless he is a party ; for

it is a fundamental principle of the court that all par-

ties, however remotely concerned in interest, must be

before it, or no decree can be made to bind them:

Mitf. PI. 144; 3 Munf. 376; and 2 Madd. Ch. Pr.

142. This is particularly the case as to cestui que

trust, since the trustee is a mere nominal party, and

the real beneficial interest is in the cestuis que trust:

2 Johns. Ch. 238; 1 Ball & Bea 181, 184. The ex-

ceptions to the rule it is unnecessary to state, as they

would have no application here."

34 Am. Dec. 719-720.

In Gibson v. Ledwitch, 84 Kans. 505, 114 Pac. 851, 35

L. R. A. (N. S.) 196, in an action to foreclose a deed of

trust given as security, the defense was set up that in a

former action against the trustee a judgment had been

rendered by default quieting the title in favor of the an-

swering defendant. It was held that the judgment in the
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former action was not binding upon the beneficiary. The

following is from the opinion

:

"He is a trustee in name without powers or duties

in respect to the mortgage relations, and manifestly is

without authority to represent the owner of the debt,

which the mortgage secures. Even when a trustee

has an interest, and is vested with powers and duties

over the mortgage relations, it is generally deemed

necessary to make the trustee and beneficiary parties

to the foreclosure action. It has been said: 'The

general rule is that, in all proceedings affecting the

trust estate, whether brought by or against third

persons, the trustee and cestui que trust are so far

independent of each other that the latter must be

made a party to the suit in order to be bound' by the

judgment or decree rendered therein.' 23 Cyc. Law
& Proc, p. 1246. See, also, 2 Black, Judgm., 2d Ed.,

par. 585; 2 Perry, Tr., Sec. 873; Wiltsie, Mortg.

Foreclosure, par. 112.

''* * * In Kerrison v. Stewart, 93 U. S. 155,

160, 23 L. Ed. 843, 845, it was said: 'It cannot be

doubted that, under some circumstances, a trustee

may represent his beneficiaries in all things relating

to their common interest in the trust property. He
may be invested with such powers and subjected to

such obligations that those for whom he holds will be

bound by what is done against him, as well as by

what is done by him. The difficulty lies in ascertain-

ing whether he occupies such a position, not in deter-

mining its effect if he does. If he has been made

such a representative it is well settled that his bene-

ficiaries are not necessary parties to a suit by him

against a stranger to enforce the trust.' (Page

160.)"

35 L. R. A. (N. S.), p. 198.
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In Shay v. McNamara, 54 Cal. 169, the respondents

having been seized and possessed of certain real property,

executed a mortgage upon the same, which was thereafter

foreclosed. At the foreclosure sale one Kelly bid in the

property for the respondents at their request. Thereafter

the property was sold for taxes and title was quieted in

favor of the holder of the tax deed in an action brought

against Kelly. The principal question in the reported case

was whether such judgment was binding upon the re-

spondents. It was held in the negative. The court, speak-

ing through Ross, J., said in part:

''But, on the other hand, if the advance by Michael

J. Kelly be considered a loan to Johnson and wife, and

it be further considered that with the money so loaned

he made the purchase at their request and for their

benefit, the result must remain the same. In that

view there arose, upon the purchase, a resulting trust

in favor of Johnson and wife, and Martin Kelly

thereupon took the certificate of purchase in trust for

them. This was the origin of whatever interest the

Johnsons acquired under the Kellys ; and having orig-

inated before the commencement of the suit of Mor-

gans V. Kelly, it follows that they are unaffected by

the judgment in that action ; for only those are privies

whose interest in the subject matter of the suit origi-

nated subsequent to its commencement. (Freeman on

Judgments, Sec. 162; Campbell v. Hall, 16 N. Y.

575-9; Doe v. The Earl of Derby, 1 Ad. & E. 783;

Winslow V. Grindell, 2 Greenl. 64; 2 Smith's Leading

Cases, p. 825.)

"Treating Martin Kelly as a trustee for the John-

sons, the present case does not come within any of the

exceptions to the general rule that trustees and their

cestuis que trusts are regarded as being so independ-

ent that proceedings against one have no effect upon
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the other. In addition to their equity they held the

legal title at the time of the commencement of the

suit of Morgans v. Kelly, as also at the time the

judgment in that case was entered."

54 Cal., pp. 174-175.

See, also:

Mitau V. Roddan, 149 Cal. 1, at 6-8, construing

California C. C. P., Sec. 389, which is similar to

Equity Rule V7 relied on by appellants.

In a note annexed to the case in 34 Am. Dec, page 722»

we read

:

"The general rule laid down in the principal case,

that in all proceedings affecting the trust estate,

whether brought by or against third persons, the

cestuis que trust must be made parties in order to

bind them by the judgment and decree rendered there-

in, has, with a few exceptions, to be hereinafter

noted, been universally received as the just and cor-

rect doctrine on this subject." (Citing cases.)

To the same effect are

:

Story on Equity Pleading, 10th Ed., Sec. 207;

Black on Judgments, 2nd Ed., par. 585;

23 Cyc. 1246;

22 Encyc. PI. & Pr. 159.

Also:

Piatt V. Oliver, 2 McLean 267, 19 Fed. Cas. 550, at

562-563,

where will be found a learned discussion of the point by

Mr, Justice McLean.
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Appellants' Immediate Grantor, Thomason, Was a

a Party to the Original Frauds.

From our restatement of the case, it is plain that

Thomason was a party to the original frauds. It was so

charged in the supplemental bill of complaint and amended

supplemental bill of complaint. These charges were not a

part of appellee's cause of action against appellants, and

were not specifically denied by appellants. Appellants,

however, set up in their answer on information and belief

that Thomason was an innocent purchaser, but they of-

fered not one iota of evidence, either oral or documentary,

in support of their allegations. Appellants' allegations were

a part of their affirmative defense that they were innocent

purchasers, and the burden was upon them to prove the

defense. Obviously they did not carry that burden. In-

deed, they did not undertake to argue in the court below

that Thomason was an innocent purchaser, and have

raised the question for the first time on appeal.

As already suggested, the evidence amply supports the

court's finding. It appears also from the record that

Thomason was served with process and suffered a de-

cree pro confesso to be taken against him. Counsel refer

to a decision of this court in another case, consisting-

of proceedings taken after the decree herein, to which

appellants were not a party, in which this court up-

held an order quashing process on Thomason. That

record, not being before the court, is, of course, not en-

titled to consideration. Moreover, it may well be that

Thomason is bound by the judgment against him in the

case at bar, in spite of the quashing of service. It might

be Thomason was represented herein by his son-in-law

Davis and by his daughter Meryl Thomason Davis in the
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case at bar. But we need not press the point because

appellant has no interest therein. It is not necessary to

look beyond the finding of the court, and the evidence of

Thomason's guilt which, as shown above, is beyond ques-

tion.

Some of the frauds proved against Thomason and his

collaborators related to parcels of appellee's security other

than that acquired by appellants, but all of the frauds, as

far as Austin, Davis, Mrs. Davis and Thomason were con-

cerned, whether or not they related directly to the Gill

parcel, were part of one plan and scheme. As said by a

judge of great eminence—Bowen, L. J.—in Badeley v.

Consolidated Bank, 38 Ch. D. 238, 262 (1888)

:

"You have a group of facts—A, B, C, D, E and

F, and you want to know the right conclusion to

draw from them. The right way is to weigh the

facts separately and together, and to draw your con-

clusion. It is not to take A, and to say that if A
stood alone it would shift the onus of proof, and then

to look over B, C, D, E and F and see if the remain-

der of proof is sufficient to rebut the presumption

supposed to be raised."

For the reasons above given and many others which will

suggest themselves upon a perusal of the record, it is re-

spectfully submitted that the decree of the learned District

Court should be affirmed.

Joseph L. Lewinson,

Solicitor for Appellee.



APPENDIX I.

[Plaintiff's Exhibit "1-A", Tr. pp. 796-800.]

Memo—Re Exhibit.

[*1 Assignment of trust deed not recorded in office of County Recorder. y\ssignment

had been made to appellee by endorsement of note. Written notice thereof was on file with

Abstract Company at El Centro since November 30, 1917. [Tr. pp. 202-203.] Suit to

quiet title brought by Austins, ct al, named appellee as party defendant. This had been on

file with County Recorder of Imperial County since October 2, 1917. [Tr. p. 204.]

Note: Subject to correction just made, plat is diagram of conveyances of record

admitted by pleadings. For conveyances made subsequent to filing amended supplemental

hill and for other facts relative to conveyances, see testimony of Austin, Beyer, DeLozier

and Meryl T. Davis.




